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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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This Order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by John A. Campbell, Administrative Law Judge. 


An amended petition was filed herein on November 11, 1975 on 
behalf of United Dairy Farmers Cooperative Association. Said 
amended petition was filed in response to an earlier application to 
dismiss by respondent on September 30, 1974 of the original 
petition of August 30, 1974. Following the filing of the amended 
petition respondent once again moved to dismiss on December 26, 
1974. Twenty days having elapsed since service of the December 
26 application to dismiss, and petitioner having failed to respond 
thereto, the matter was referred to me for consideration of respon- 
dent’s motion. 


Upon review of the amended petition we must agree with 
respondent’s contentions that the petition should be dismissed for 
failure to comply with section 900.52(b)(2)(3) and (4) of the 
applicable rules of practice (7 CFR 900.52(b)(2)(3) and (4)), which 
reads as follows: 


900.52 Institution of proceeding 
(a) --- 
(b) Contents of petition. A petition shall contain: 
(1) --- 


(2) Reference to the specific terms or provisions of the order, or the 
interpretation or application thereof, which are complianed of; 


(3) A full statement of the facts (avoiding a mere repetition of 
detailed evidence) upon which the petition is based, and which it is 
desired that the Secretary consider, setting forth clearly and 
concisely the nature of the petitioner’s business and the manner in 
which petitioner claims to be affected by the terms or provisions of 
the order or the interpretation or application thereof, which are 
complained of; 


(4) A statement of the grounds on which the terms or provisions of 
the order, or the interpretation or application thereof, which are 
complained of, are challenged as not in accordance with law; 


Respondent cites numerous and we think valid instances in 
which paragraphs of the petition are deficient ‘‘because of their 
lack of particularity — and — so vague and confusing as to place 
respondent in a position of being unable to frame an answer’’. 


From our review of the petition it appears that petitioner 
challenges the validity of its obligations to the producer- 
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settlement fund (para 3). However paragraph 4d speaks of a 
‘reasonable limit as to the total contribution’, thus implying that 
only a portion of its payments are in dispute. But we can’t be sure 
from the pleadings. 


Petitioner’s characterization of its operations as ‘‘a limited 
purpose dairy’’ (para 4h) does not explain “‘clearly and concisely 
the nature of the petitioner’s business” as required by the rules of 
practice. 


Thus one cannot determine the type plant petitioner operates 
under Order No. 36 (e.g. Distributing, Supply, Pool, or Non Pool 
Plant — Sections 1036.5 thru 8) or whether its operations are fully 
or partially regulated by the Order. Unless there is more 
specificity in this regard, one cannot determine from the pleadings 
whether petitioner’s obligations to the producer-settlement fund 
arise pursuant to Section 1036.71 or 1036.76 of the Order. 
Additionally the petition fails to state the amounts of money or 
the periods of time in controversy. 


Finally petitioner’s reference to Section 8c(5)(B)(ii)(f) of the Act 
which generally relates to an allocation of payments to producers 
rather than obligations of a handler, appears inconsistent with the 
earlier assumption that petitioner is disputing its obligation to the 
producer-settlement fund. 


Normally we would proceed to a prehearing conference to 
attempt to simplify the issue. However we believe that more 
specificity is needed here before we even attempt a prehearing 
conference. 


Accordingly the respondent’s application to dismiss is granted, 
and the amended petition is hereby dismissed. 


Pursuant to section 900.52(C)(2) of the rules of practice, this 
order will become final* unless it is appealed, pursuant to Section 
900.65 of the rules of practice to the Judicial Officer within 30 
days after service of this order. 


Section 900.52(C)(2) further provides that petitioner may file an 
amended petition within 20 days following service of this order. 


Copies hereof shall be served on the parties. 


*The Order became final March 20, 1975.—Ed. 
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COURT DECISION 


Oak TREE Farm Dairy, Inc. v. Eart L. Butz, Secretary of Agri- 
culture. Decided February 18, 1975. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


72 C 1402 


NEAHER, District Judge. 


OPINION AND ORDER 


Plaintiff, Oak Tree Farm Dairy, Inc. (‘‘Oak Tree’’), brought 
this action pursuant to the Agricultural Marketing Agreement 
Act of 1937, as amended (“the Act’), 7 U.S.C. § 601, et seq., 
seeking review under § 608c(15)(B) of a final decision of the 
defendant Secretary of Agriculture (‘‘the Secretary’’) which 
upheld the validity of a portion of Milk Marketing Order No. 2 
(“Order 2”), 7 C.F.R. 1002, promulgated under 7 U.S.C. 
§ 608c(1). Defendant has moved for summary judgment and 
plaintiff has similarly cross-moved, both parties agreeing there 
are no material issues of fact. 


I. 


Oak Tree is a licensed milk handler‘ conducting business in the 
New York-New Jersey marketing area, the area subject to Order 
2. On June 29, 1970, Oak Tree petitioned the Secretary for a 
hearing, seeking a review of the validity of § 1002.42 of Order 2.? 


1. The term “handler’’ is defined generally in the statute at 7 U.S.C. § 608c(1) 
and more specifically in the regulations at 7 C.F.R. § 1002.7 (1974). See n. 3 
infra. 

2. Although plaintiff raised other claims below, the only one presented here is 
that with regard to 7 C.F.R. § 1002.42 (1974). The petition was filed with the 
Secretary pursuant to 7 U.S.C. § 608c(15)(A), which provides: 

“Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of 
any such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be 
exempted therefrom. He shall thereupon be given an opportunity for a 


cont... 
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Following a hearing, the departmental judicial officer finally 
dismissed the petition, finding the challenged order to be fully in 
accord with the Secretary’s authority under the Act. He further 
found that plaintiff had failed to overcome the presumption of the 
existence of facts which justify § 1002.42. On October 3, 1972, 
plaintiff’s request for reconsideration was denied. This action was 
timely filed thereafter and subsequently oral argument was held 
on the respective motions for summary judgment now before the 
court. 


The legislative scheme of the Act under which Order 2 was 
made is too complex to be set forth at length here, and has been 
adequately treated in Zuber v. Allen, 396 U.S. 168, 177 (1969), 
Lehigh Valley Coop. Farmers, Inc. v. United States, 370 U.S. 76, 
78 (1962), and United States v. Rock Royal Co-Operative, Inc., 
307 U.S. 533, 542-48 (1939). 


In brief, the Act provides a method for fixing a uniform, 
average blend price which must be paid to all producers’ 
regardless of the actual use to which their milk is put. In general, 
milk used in its fluid state is placed in Class I, while milk used in 
the manufacture of other dairy products, such as butter and 
cheese, is placed in Class II. Because of the lower processing costs 


incurred by a handler dealing in fluid milk, producers on an 
unregulated market would command a higher price for milk used 
as Class I than for milk earmarked for Class II use, even though 
the products sold to the handlers are otherwise indistinguishable. 
It was to prevent cutthroat competition among farmers for the 
Class I market, and to counter the effects upon the consumer of 
seasonal fluctuations in supply, that the Act was passed. Under 
the present scheme, since the handlers of Class I milk ordinarily 
receive their milk supply at a blended price below its use value and 
Class II milk handlers, although paying the same blended price, 
may have to pay more than the Class II use value, the handlers 
make corresponding payments to and withdrawals from an 
equalization pool — the Producer Settlement Fund — to maintain 
the uniform blended price to the producers. See Dairylea 
:. . cont 

hearing upon such petition, in accordance with regulations made by the 

Secretary of Agriculture, with the approval of the President. After such 


hearing, the Secretary shall make a ruling upon the prayer of such petition 
which shall be final, if in accordance with law.” 


3. The term “producer,’’ although not defined in the Act, is defined at 7 C.F.R. 
§ 1002.6 (1974). Ordinarily a producer is a dairy farmer, while a handler is a milk 
processer somewhere up the chain from the raw to the finished dairy product. 
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Cooperative, Inc. v. Butz, 504 F.2d 80, 84-85 (2 Cir. 1974). 


Order 2, like other milk marketing orders, classifies milk 
according to its ultimate use by the handler as either Class I or 
Class II milk. Oak Tree is almost exclusively a Class I milk 
handler. Section 1002.42 of Order 2, about which Oak Tree 
complains, deals, however, with the classification of ‘‘shrinkage.”’ 
Shrinkage refers to plant loss of milk by reason of adhesion, 
evaporation, and spillage occurring during transportation, 
processing, and laboratory sampling. It is a handler’s loss that 
need not be borne by producers because considered an incident ‘‘of 
the business of receiving and |processing milk receipts into the 
forms in which they are sold or disposed of from the handler’s 
plant [and is] directly related thereto.’’‘ 


The classification in which shrinkage is accounted for 
determines the amount a handler must pay for that lost milk. 
Section 1002.42 provides the following classification scheme: 


“Shrinkage shall be classified at each plant or unit as follows: 


“(a) Compute the total shrinkage of skim milk and _ butterfat 
respectively at each plant or unit: 


| 
“(b) Such shrinkage shall be adsigned pro rata to classes of use in 
accordance with the respective volumes of skim milk and butterfat actually 
accounted for in each class: Provided, That shrinkage assigned to Class II 
shall not exceed 2 percent of the skim milk and butterfat, respectively, in 
such class actually accounted for anid any excess thereof shall be classified 


as Class I-A.’’® 


Since Oak Tree handles Class I milk almost exclusively, under 
Order 2 it must account for almjst all shrinkage loss experienced 
in its operations at the Class I level. Having already paid the 
producer the uniform blended |price for the milk lost through 
shrinkage, this means that in atcounting for shrinkage Oak Tree 
will almost always be making payments to, rather than receiving 
proceeds from, the equalization pool. 


The Secretary has promulgated 74 marketing Orders for 
particular milk marketing areas, Dairylea Cooperative, supra, 504 


4. Recommended Decision of the Judicial Officer, May 8, 1972, at 9 (Exh. 27 to 
Certified Administrative Record), whith later became the final decision of the 
Secretary, August 31, 1972 (Exh. 31}. 

5. 7C.F.R. § 1002.42 (1974). The term “‘Class 1-A,” as used in the regulations, 
is essentially Class I fluid milk product disposed of within the marketing area, 
while Class I-B milk is Class I fluid milk product disposed of outside the 
marketing area, with certain exceptions that are not relevant here. 7 C.F.R. 
§ 1002.41 (1974). For purposes of this tase, the two are without any significant 
distinction, and will be referred to by thle more general term, Class I milk. 
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F.2d at 84, and readily admits that the shrinkage classification 
provided in Order 2 for the New York-New Jersey marketing area 
is unique. In all other marketing areas, a stated percentage, e.g., 
25 %, of the monthly inventory, is fixed as an upper limit of 
shrinkage which may be classified as Class II, regardless of use, 
and excess shrinkage, if any, is normally classified as Class I, 
regardless of use. In the New York-New Jersey marketing area, 
the 2 % upper limit on Class II shrinkage still applies, but that 
2 % must represent shrinkage of milk actually used in Class II. As 
in other areas, excess shrinkage is classified as Class I regardless 
of use. 


Because shrinkage in any reasonably efficient operation would 
appear not to exceed 2%, 33 F.R. 7194 (May 15, 1968), the 
regulatory scheme boils down to a simple economic fact for Oak 
Tree. Since it is exclusively a fluid milk processor in the New 
York-New Jersey marketing area, Oak Tree’s plant loss cost is 
proportionately and markedly greater than it would be in any 
other marketing area. It is this disparity which forms the 
underlying basis for plaintiff's two-pronged attack on § 1002.42. 


II. 


Plaintiff raises two issues for review, both fairly and succinctly 
stated by defendant: 


“(1) Whether the shrinkage provision of Order No. 2 is contrary to Section 
608c(5)(A) of the Act because shrinkage has no ‘use value’ to a handler, 
thereby precluding the Secretary from classifying it as a Class I-A product 
under the Order, which classification is for the highest ‘use value’; and 


“‘(2) Whether the shrinkage provision of Order No. 2 is contrary to 
Sections 608c(4) and 608c(11)(C) of the Act, Section 8 of the 
Administrative Procedure Act (5 U.S.C. 557(b)) and Section 900.13a of the 
Rules of Practice and Procedure Governing Proceedings To Formulate 
Marketing Agreements and Marketing Orders (7 CFR 900.13a) because 
the Secretary failed to make required findings and conclusions that it was 
necessary to treat shrinkage differently under Order No. 2 than under 
other milk marketing orders.” Def.’s Reply Brief at 2. 


The Secretary maintains that § 1002.42 is not contrary to the Act 
for either of these reasons. 


However, he urges preliminarily a different contention — that 
neither of these issues was raised by plaintiff below, nor 
considered or ruled upon by the judicial officer, and may not be 
injected into this review proceeding, which is not a de novo fact- 
finding process. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315 
(3 Cir. 1968), cert. denied, 394 U.S. 929 (1969), Abbotts Dairies 
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Division of Fairmont Foods, Inc. v. Hardin, 351 F. Supp. 561, 
566 (E.D. Pa. 1972); M. H. Renken Dairy Co. v. Wickard, 45 F. 
Supp. 332, 335 (E.D.N.Y. 1942); New York State Guernsey 
Breeders Co-op., Inc. v. Wallacé, 28 F. Supp. 590, 592 (N.D.N.Y. 
1939), aff'd, 141 F.2d 805 (2 Gir.), cert. denied, 323 U.S. 725 
(1944). Plaintiff does not dispute the wisdom of deferring to 
agency expertise on questions of fact, but replies that the issues 
were raised below. 


The court’s jurisdiction under|§ 608c(15)(B) is clearly limited to 
determining whether the Secretary’s ruling is ‘‘in accordance with 
law.’’ See New York State Guernsey Breeders’ Co-opv. Wickard, 
supra, 141 F.2d 805. That is not to be read as a license to entertain 
legal questions at large without regard to the factual context in 
which issues were heard and decided. Due consideration for the 
language of § 608c(15)(B) must take into account both the 
Secretary’s expertise in an area of complicated regulation, * and 
the fundamental doctrines of exhaustion, ripeness and primary 
jurisdiction which operate to delimit the scope and availability of 
judicial review of administrative action. The Supreme Court’s 
language on this point is as appropriate to the complexities of 
milk marketing orders as it was to review of the Alaska 
Unemployment Compensation Law: 

“A reviewing court usurps the agency’s function when it sets aside the 

administrative determination upon a ground not theretofore presented and 


deprives the [agency ] of an opportunity to consider the matter, make its 
ruling, and state the reasons for its action.’ 


Unemployment Ccmpensation Commission of Alaskav. Aragon, 
329 U.S. 148, 155 (1946); K. Davis, Administrative Law Text 
§ 20.06 (3d ed. 1972). 


6. As Judge Frank has aptly noted: 


“The milk problem is so vast that fully to comprehend it would require an 
almost universal knowledge ranging from geology, biology, chemistry and 
medicine to the niceties of the legislative, judicial and administrative 
processes of government.’’ Queensboro Farm Products v. Wickard, 
supra, 137 F.2d 969, 975 (2 Cir. 1943). 


Deferral to agency expertise is especially appropriate when the findings under 
attack relate to continuation of prior practice, which appears to be the case here. 
In such circumstances review of more than one set of findings, over the span of 
many years, might be required to fully explore the validity of the challenged 
provision. See also id., 137 F.2d at 980; Lawson Milk Co. v. Freeman, 358 F.2d 
647, 650 (6 Cir. 1966); Crowley’s Milk Co. v. Brannan, 198 F.2d 861, 865 (2 Cir. 
1952) (Frank, J., dissenting). 
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The administrative record in this case contains only fleeting 
and conclusory references to either of the issues sought to be 
adjudicated here. However, the deficiency is not entirely one- 
sided. Plaintiff did raise the findings issue in its final amended 
petition, but provided little, if any, amplification of the 
conclusory allegation that Order 2’s differing treatment of 
shrinkage is not supported in the promulgation hearings by 
sufficient findings or evidence. There is, however, some 
uncertainty as to whether plaintiff could have done more than 
simply raise the question.’ In any event, this claim is not 
answered on the merits by the Secretary, despite his obligation to 
rule “‘upon the prayer” of the petition. 7 U.S.C. § 608c(15)(A), n. 
2 supra. 


As to the “handler value’”’ issue, it is again clear that this issue 
was not fairly and fully considered below. There are oblique 
references in the record to the observation that shrinkage is milk 
of the lowest value to a handler, and therefore shrinkage should be 
classified at the lowest ‘‘use value’’ to the handler. The legal 
argument, however, was always couched in terms of the rationale 
for classification in other marketing areas and why that rationale 
was not fully applicable to the New York-New Jersey marketing 
area. In essence, the argument as raised was peripheral to the 
above findings argument rather than the present direct attack on 
Order 2 under § 608c(5)(A).* Yet the argument is hardly novel as 
presented here; adequate resolution of plaintiff's claims below 
would have implicitly required a finding that Order 2’s shrinkage 
classification was in compliance with the ultimate statutory test 
of the validity of a milk classification — 7U.S.C. § 608(c)(5). 


In short, the court is satisfied that although a number of closely 


7. As to whether evidence on the question might be allowed, compare United 
States v. Mills, 315 F.2d 828, 836 (4 Cir. 1963), with Abbotts Dairies, supra, 
351 F. Supp. at 565. 
8. Section 608c(5)(A) provides, where pertinent: 
(5) In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions... 
“(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as to 
all handlers, subject only to adjustments for (1) volume, market, and 
production differentials customarily applied by the handlers subject to 
such order, (2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, 
is made to such handlers.” 
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related yet different questions concerning shrinkage classification 
were treated below, further administrative exploration of the 
contentions raised here is required. There has been neither waiver 
by plaintiff nor shirking of statutory responsibility by defendant. 
Rather, there has been merely the refinement of legal issues, 
which is a natural consequence of the legal process. While it seems 
clear that much of the time consumed by this case is attributable 
to the lack of specificity in plaintiff’s original administrative case, 
the issues now seem quite clear and ripe for administrative 
determination without regard to fault. The court’s review, 
however, prompts some observations which may assist its speedy 
resolution upon remand, but which, of course, are not to be 
considered as binding rulings in this case. 


Ill. 


Plaintiff contends that the Secretary is required under 
§ 608c(5)(A) to classify milk according to its value, and that 
value varies with its use. Plaintiff correctly points out, that, in 
general, it is milk used as Class I that is of the highest value to 
handlers. See, e.g., Dairylea Cooperative, supra, 504 F.2d at 85; 
Queensboro Farm products Inc. v. Wickard, supra, 137 F.2d at 
972. Taking the liberty of substituting ‘‘value”’ for ‘‘use’’ as used 
in § 608c(5)(A), plaintiff argues that since shrinkage has no value 
to a handler, to classify it in any but the classification of lowest 
value, i.e., Class II in this milk marketing order, is violative of 
§ 608c(5)(A). 


The fact that the value of milk to a handler generally varies 
according to the use made thereof does not automatically require 
the Secretary to classify according to handler value. The Act is 
clearly intended to benefit producers. 7 U.S.C. §§ 601, 602; 
Waddington Milk Co. v. Wickard, 140 F.2d 97, 101 (2 Cir. 1944). 
Moreover, plaintiff's own citation to the Report of the Committee 
on Agriculture and Forestry, S. Rep. No. 1011, 74th Cong., 1st 
Sess. (1937), suggests that value is a consideration that may be 
taken into account in classifying milk, but does not characterize it 
as the controlling factor. Pitf.’s Brief at 6. Nor is there reference 
to value anywhere within the statute itself. Rather, § 608c(5)(A) 
emphasizes classification according to “‘the purpose for which it 

{milk ] is used’’ (emphasis added). 


Neither the legislative history of the Act, nor the Act itself, is 
specifically addressed to plaintiff’s position. Previous cases, while 
not controlling on the issue of shrinkage, have generally 
considered the classification scheme of the Act to be dependent 
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upon the use made of the milk by the handler. See, e.g., Lehigh 
Valley Coop., supra at 79; Queensboro Farm Products, Inc. v. 
Wickard, supra at 975-76; Waddington Milk, supra, 140 F.2d at 
98; Inter-State Milk Producers’ Cooperative v. Butz, 372 F. 
Supp. 1010, 1014 (E.D. Pa. 1974).* But cf. Windham Creamery, 
Inc. v. Freeman, 350 F.2d 978, 980-81 (3 Cir. 1965). 


Moreover, if plaintiff’s reading of § 608c(5)(A) were correct, it 
proves too much. Plaintiff endorses the validity of the shrinkage 
provisions in all other milk marketing orders, yet its view of 
§ 608c(5)(A) would seem to render them all invalid. In those 
orders where, for example, shrinkage in excess of 2% is always 
classified as Class I, it is difficult to believe that shrinkage in 
excess of 2 % would be shrinkage of greater value to the handler. '° 
On plaintiff's theory of lowest value, such excess shrinkage 
should not be placed in Class I. Hence, unless plaintiff is inviting 
the invalidating of the percentage limitation on lowest value 
shrinkage common to all the milk marketing orders, it appears 
that handler value is only one factor that enters into the 
classification of shrinkage. Whether plaintiff can demonstrate 
that it is the most significant factor is a question best left to the 
initial decision of the Secretary. '' 


9. In Inter-State, a milk order creating a conclusive presumption that all milk 
shipped more than 300 miles was used as Class I milk, regardless of the actual 
use made, was declared invalid. The provision was based upon the belief that 
only where milk was used in its highest class was the economic return sufficient 
to warrant shipping such a great distance. The court found such a classification 
scheme arbitrary, intended only to ease administration of the Act and not 
pursuant to the authority of the Secretary to classify according to use. ‘‘The 
statute authorizes the Secretary to classify on the basis of use. The Secretary is 
given extremely wide latitude as to what is used for the basis of classification. 
However, we fail to see how a distance of 300 miles has any bearing on use.” 372 
F. Supp. at 1014 (emphasis added). 

10. This raises the obverse question of the fairness or arbitrariness of the 
treatment afforded a Class II handler. Should his shrinkage exceed the stated 
percentage, it will likely be classified as Class I even if the handler has no actual 
Class I use. Oak Tree, not adversely affected by such a limitation, does not 
contest its reasonableness, considering it ‘‘a reasonable administrative device in 
event of inefficient milk losses or faulty record k¢eping.’’ Pitf.’s Brief at 21-22. In 
such circumstances, classification of any shrinkage in excess of the stated 
percentage would appear, prima facie, to be based not on use or on value, but on 
an ancillary fact — that the Class II handler’s inefficiency was not shown to be 
within the stated percentage. Whether the standards set down in Inter-State, 
supra, preclude such an approach by the Secretary need not be decided here, but 
it would certainly have a bearing on any overall administrative review of 
§ 1002.42 insofar as it might adversely affect a Class II handler subject to Order 
2. 


11. One possible avenue of productive inquiry below would be to focus on what 
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Nor would it appear that the classification of shrinkage under 
Order 2 is wholly arbitrary. On the contrary, since shrinkage is a 
normal by-product of the operations of the handler, it would seem 
quite reasonable to classify the lost milk in the proportion to that 
which remains. Merely because Oak Tree might have been more 
favorably treated under another order is not reason enough to 
invalidate Order 2. Dairylea Cooperative, Inc., supra. 504 F.2d at 
91. 


IV. 


Plaintiff’s other contention is that Order 2 is invalid by reason 
of lack of sufficient findings to justify the different treatment 
accorded shrinkage in the New York-New Jersey area than in all 
other marketing areas of the country. Plaintiff relies upon the 
Secretary’s own rules governing the issuance of milk marketing 
orders, 7 C.F.R. § 900, et seq., specifically 7 C.F.R. § 900.13a 
(1974), which provides in part: 


“After due consideration of the record, the Secretary shall render a 
decision. Such decision shall become a part of the record and shall include 
(a) a statement of his findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, law or discretion 
presented on the record... .’’ (Emphasis added.) 


- cont. 


importance is attributed to handler value in other milk marketing orders, since 
the question of differing treatment is relevant to this case. See part IV infra. In 
any event, there are certainly at least some suggestions in the findings 
supporting other orders that imply a continuing effort to correlate shrinkage 
classification with ‘‘the lowest class of each order,’’ 39 F.R. 852, 865-67 (March 
5, 1974), often emphasizing in so doing that shrinkage is loss the handler must 
account for ‘‘but for which no direct return is realized.” 33 F.R. 3478 (Feb. 27, 
1968); 33 F.R. 7529 (May 15, 1968). It is difficult to see why the lowest class 
_ would be chosen initially unless the mention of lack of return to the handler 
implies at least a tacit recognition that shrinkage is of least value to the handler 
and ought to be so classified. 

However, plaintiff's arguments on this point are not without their own 
conceptual difficulties. Plaintiff asserts that ‘‘milk used as plant loss (of lowest 
possible value) is required by Sec. 608c(5)(A) to be allocated to and valued or 
priced at the lowest class’’ (emphasis added). Pitf.’s Brief at 12. But it seems 
doubtful that any handler ever intentionally used the milk it has purchased for 
the purpose of plant loss, nor is shrinkage really a distinct form of use. Rather, 
it is simply a necessary and inevitable cost of doing business. Plaintiff has 
recognized this, stating that “milk which is lost in the course of operations is of 
course milk without which we cannot operate.”’ Transcript of Oral Argument, 
April 5, 1974, at. 31. 
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Plaintiff also points to 7 U.S.C. § 608c(4)'* and § 557 of the 
Administrative Procedure Act, 5 U.S.C. § 557, in support of such 
requirement. In addition, § 608c(11)(C) provides: 

“All orders issued under this section which are applicable to the same 
commodity or product thereof shall, so far as practicable, prescribe such 
different terms, applicable to different production areas and marketing 
areas, as the Secretary finds necessary to give due recognition to the 


differences in production and marketing of such commodity or product in 
such areas.”’ 


A combined reading of these statutory and regulatory 
commands establishes that when the Secretary concludes, as he 
might, that differing treatment under the Act from one marketing 
area to another is warranted, findings supporting that conclusion 
must be made. 


It does appear that the challenged order was issued in 
compliance with the formal requirements of §§ 608c(3) and (4). It 
is undisputed that a hearing was held after notice to interested 
parties, and findings and conclusions were made upon the 
evidence introduced. Whether the findings were so made, 33 F.R. 
7194, were justified by the evidence or were sufficient to support 
the challenged order is another question entirely. 


Plaintiff suggests that this court is required by 44 U.S.C. 
§ 1507 to take judicial notice of the contents of the Federal 
Register, which contains, inter alia, the other milk marketing 
orders, and the findings supporting Order 2 as well as all others. 
Plaintiff asks for a decision in his favor on a bare reading of those 
orders and findings. '* However, this would leave still unresolved 
the substantive issue of the sufficiency and relevancy of the 
findings. 
12. Section 608c(4) provides: 

“(4) After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to 
effectuate the declared policy of this chapter with respect to such 
commodity.” 

13. The court notes, however, in contrast to the barren record presented by Oak 
Tree on this issue below, the successful challenge of a milk marketing order made 
in Abbotts Dairies Division of Fairmont Foods, Inc. v. Hardin, supra, upon the 
ground of absence of evidence to support it. To support that challenge, the 
record of the promulgation hearing was offered into evidence, as was expert 
testimony reaffirming the evidence contained in that hearing record. 351 F. 


Supp. at 563, 565. Oak Tree presented no such evidence at the administrative 
level below. But see United States v. Mills,n.7 supra. 
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Plaintiff's contention that the findings respecting Order 2 are 
ambiguous may have merit. Indeed the findings contained in 33 
F.R. 7194, while discussing the shrinkage provisions at length, 
appear to offer little justification for markedly different 
treatment. The only paragraph in the findings relating to this 
exact issue is as follows: 

“The procedure followed under the existing order of assigning 
shrinkage, within the allowable limits, to the same classes of use as the 
butterfat accounted for is substantially different from that provided in 
other Federal orders. Nevertheless, such procedure appears to have 
precipitated no basic problems in the market and is generally supported by 
industry. Accordingly, this procedure is continued for skim milk and 
butterfat, respectively, under the amended order.” '‘ 


Without finally passing on the matter, the court is of the view 
that such a conclusion seems hardly the type of basis required 
under § 608c(11)(C), which authorizes such different terms in 
different marketing orders ‘‘as the Secretary finds necessary to 
give due recognition to the differences in production and 
marketing of [milk ]in such areas.” § 608c(11)(C), supra. It may 
well be that § 1002.42 is solidly grounded in milk production and 
marketing differences peculiar to the New York-New Jersey area, 
rather than simply a lack of organized opposition thereto by 
disfavored area handlers.'* Certainly the statute would seem to 
require more than the latter and no less than the former. See 
Windham Creamery, supra, 350 F.2d at 981.'* 


V. 


While the court has attempted to offer some guidance to assist 
the proper disposition of this case, the discussion only serves to 
make more clear the need for a remand for a full administrative 
hearing on the issues presented here, where views may be 
expressed free of the constraints inherent in an appeal of 
administrative action. 


14. Def.’s Reply Brief, attaching 33 F.R. 7194 as Appendix A thereto, at 3. 

15. This is not to suggest that such opposition would have been successful in 
overturning this or any other milk marketing order. Although handler approval 
is one of the means by which an order may be promulgated, 7 U.S.C. § 608c(8), 
the Secretary is authorized to dispense with such approval where, in his 
judgment, it is necessary to effectuate the declared policy of the Act. 7 U.S.C. 
§ 608c(9). In either case, producer approval is required. 

16. Since there is some suggestion to the effect that there are additional findings 
upholding § 1002.42 in earlier administrative proceedings which have not been 
brought to the attention of the court, see n. 6 supra, no view is expressed as to 
the adequacy of the findings actually made at any time in support of the 
challenged regulation. 
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The cause is therefore remanded for further proceedings not 
inconsistent with parts I and II of the foregoing opinion. 7 U.S.C. 
§ 608c(15)(B)(2). 


SO ORDERED. 
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Ta.Luan, Rospert P.CEA Docket No. 236. Orders — of- 
setting of — Orders and trading cards — failure to 
execute in accordance with regulations 


Wuuls, Tomas C. CEA Docket No. 237. Orders — of- 
setting of — Orders and trading cards — failure to 
execute in accordance with regulations 


(No. 16,380) 


In re Resert P. Taturan. CEA Docket No. 236. Decided April 9, 
1975. 


Floor broker — Orders and trading cards — failure to execute in accordance 
with regulations — Orders — ofsetting of, in violation of Act — Sanction 


The stipulation of respondent has been accepted and the order herein is issued 
against him for violations of the Act in connection with his operations as a 
floor broker in the execution of orders and trading cards and the ofsetting 
of orders as found herein. Respondent’s registration as a floor broker under 
the Act is suspended for a period of 30 days and respondent is denied trad- 
ing privileges on all contract markets for a period of 30 days. 


Michael D. Weiner, for complainant. 
James L. Fox, Chicago, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a Complaint and 
Notice of Hearing, alleging that the respondent, Robert P. 
Tallian, is now and was at all times material herein a registered 
floor broker under the Commodity Exchange Act and a clearing 
member of the MidAmerica Commodity Exchange. The 
Complaint charges that on various specified dates respondent 
Tallian unlawfully offset customers’ buy and sell orders. Such 
acts were alleged to have been willful and in violation of section 
4b(D) of the Commodity Exchange Act (7 U.S.C. 6b(D)) and 
572 
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section 1.39 of the regulations issued thereunder (17 CFR 1.39). 


Prior to hearing the respondent agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which he 
(1) admits the facts hereunder as set forth in paragraphs 1 
through 5 of the Findings of Fact, (2) waives oral hearing on the 
charges in the Complaint, and (3) consents to the entry, without 
further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the Findings of Fact for the 
purposes of this proceeding only, conclusions of law based on such 
findings, and the Order contained herein. 


FINDINGS OF FACT 


1. Respondent Robert P. Tallian, whose principal place of 
business is at 175 West Jackson Boulevard, Chicago, Illinois 
60604, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act, and a clearing 
member of the MidAmerica Commodity Exchange, a duly 
designated contract market under the Commodity Exchange Act. 


2. All futures transactions referred to herein relate to wheat 
and corn futures contracts executed in July 1973 by the respond- 
ent in his capacity as floor broker on the MidAmerica Commodity 
Exchange for customers of Miller-Lane & Company, a registered 
futures commission merchant under the Commodity Exchange 
Act and a clearing member of the MidAmerica Commodity 
Exchange. Such contracts for future delivery are or may be used 
for (a) hedging any transaction in interstate commerce in such 
commodity or the products or byproducts thereof, or (b) 
determining the price basis of any transaction in interstate 
commerce in such commodity, or (c) delivering any such 
commodity sold, shipped, or received in interstate commerce for 
the fulfillment thereof. 


3. Section 4b(D) of the Commodity Exchange Act (7 U.S.C. 
6b(D)), in pertinent part, prohibits the filling of orders on any 
contract market ‘‘by offset against the order or orders of any other 
person.”’ 


Section 1.39 of the regulations issued pursuant to the 
Commodity Exchange Act (17 CFR 1.39) requires that: 


A member of a contract market who shall have in hand at the same time 
both buying and selling orders of different principals for the same 
commodity for future delivery in the same delivery month may execute 
such orders for and directly between such principals at the market price, if, 
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in conformity with written rules of such contract market.... 


(3) Such member executes such orders in the presence of an official repre- 
sentative of such contract market designated to observe such transactions 
and, by appropriate descriptive words or symbol, clearly identifies all such 
transactions on his trading card or other similar record, made at the time 

of execution, and notes thereon the exact time of execution and promptly 

presents said record to such official representative for verification and 

initialing. 

4. Rule 406 of the MidAmerica Commodity Exchange, in 
conformity with Section 1.39 of the regulations issued pursuant to 
the Commodity Exchange Act (17 CFR 1.39), permits the 
execution of simultaneous buying and selling orders from 
different principals for the same commodity in the same delivery 
month provided that the execution is in the presence of a 
designated official who shall verify and initial the trading card or 
other record, and the transactions are clearly identified, and the 
time of execution is noted. 


5. On various dates, specified below, respondent Tallian 
unlawfully offset customers’ buy and sell orders. He had in hand 
at the same time both buying and selling orders of different 
principals for the same commodity for future delivery in the same 
delivery month and failed to execute such orders in the presence of 


a designated Exchange official, failed to have such official verify 
and initial respondent’s trading card or other record, and failed to 
identify and note on such record the time of execution. 


Offset Trades Made By Robert P. Tallian 


Miller-Lane & Co. 
Customer 

Date Quantity’ Future Commodity Price Buying Selling 
7/ 2/73 5 December Wheat 277 50951 62014 
7/ 3/73 5 December Wheat 282 25004 30036 
7/ 5/738 December Wheat 280 30012 25046 
December Wheat 283 7/8 65004 59158 
December Wheat 283 7/8 65004 30012 
December Wheat 268 3/8 15006 00222 
December Wheat 268 3/8 15003 00222 
December Corn 1941/2 59134 44034 
March Wheat 266 10452 60040 
March Wheat 266 10452 60092 
March Wheat 10452 10050 
March Wheat 256 10050 80018 
December Wheat 257 59090 65004 
December Wheat 266 61002 12002 
March Wheat 44005 80018 
July Wheat 60078 28040 
September Wheat 54062 30072 


o 


7/ 6/73 


7/ 9/73 


7/10/73 


7/11/73 


oogrr NKR eK Oh OF, kK Oo 


7/12/73 
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Offset Trades Made By Robert P. Tallian - cont. 
Miller-Lane & Co. 
r ? Customer 

Date Quantity' Future Commodity Price Buying Selling 
December Wheat 2771/8 65002 18052 
December Wheat 2771/2 65002 62036 
March Corn 211 37004 59126 
September Corn 219 20040 10421 
September Corn 219 20040 31012 
September Corn 221 56013 55004 
September Corn 221 56013 37020 
December Corn 207 1/2 60062 44020 
December Corn 209 3/8 80006 63062 
July Corn 246 28040 00222 
September Corn 229 3/8 36010 63074 
December Corn 2141/2 44030 28099 
December Corn 2141/2 44028 28099 
December Corn 215 38078 61002 
December Corn 217 38066 44050 
May Corn 219 26042 63062 
September Corn 224 42030 60090 
December Corn 2117/8 59078 29034 
December Corn 212 59078 61010 
December Corn 212 59078 61010 
December Corn 2121/2 44030 18034 
December Corn 2121/2 44007 54023 
December Corn 215 61002 63062 
December Corn 215 61002 63084 
December Corn 2151/2 38013 59078 
December Corn 2151/2 61008 26016 
December Corn 2151/2 61018 26016 
December Corn 216 10312 25072 
December Corn 2161/4 27026 63062 
December Wheat 270 10421 11460 
December Wheat 277 80036 62036 
December Wheat 292 1/4 18052 00222 
December Wheat 2941/2 18064 00207 
December Wheat 300 3/4 25072 18064 
December Wheat 300 3/4 65003 18064 
December Wheat 300 3/4 65005 00203 
December Wheat 300 3/4 65005 59090 
December Wheat 300 3/4 65005 59130 
December Wheat 300 3/4 65006 28040 
December Wheat 300 3/4 65006 18089 
December Wheat 300 3/4 65006 18069 
December Wheat 300 3/4 65006 38017 
December Wheat 300 3/4 95006 64204 
December Wheat 300 3/4 95006 18035 
December Wheat 300 3/4 00207 18052 
December Wheat 300 3/4 12002 80028 
December Wheat 297 50852 61004 


7/13/73 


7/16/73 


7/17/73 


7/18/73 


7/20/73 


5 
2 
2 
1 
5 
3 
2 
5 
3 
0 
5 
2 
2 
5 
2 
5 
5 
5 
1 
1 
2 
0 
5 
1 
5 
5 
3 
1 
3 
1 
2 
5 
5 
5 
5 
0 
5 
5 
5 
10 
4 
1 
1 
4 
5 
1 
4 


1. Quantities are in ‘000’s of bushels. 
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CONCLUSIONS 


By reasons of the facts set forth above, Robert P. Tallian has 
willfully violated section 4b(D) of the Commodity Exchange Act 
(7 U.S.C. 6b(D)) and section 1.39 of the regulations issued 
thereunder (17 CFR 1.39) by unlawfully offsetting customers’ buy 
and sell orders. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed Order 
would constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed Order be issued. 


ORDER 


1. Effective upon the date of service of this Order upon the 
respondent Robert P. Tallian, the respondent shall cease and 
desist from unlawfully offsetting customers’ buy and sell orders 
by failing to execute both buying and selling orders of different 
principals for the same commodity for future delivery in the same 
delivery month in the presence of a designated Exchange Official, 
by failing to have such official verify and initial respondent’s 
trading card or other record, or by failing to identify and note on 
such record the time of execution. 


2. Effective on the twentieth day after the date of entry of this 
Order: 


(a) The registration of respondent Robert P. Tallian as floor 
broker is hereby suspended for a period of thirty (30) days, and 


(b) Respondent Robert P. Tallian is prohibited from trading 
on or subject to the rules of any contract market for a period of 
thirty (30) days, and all contract markets shall refuse all trading 
privileges to the respondent during this period, such prohibition 
and refusal to apply to all trading done and all positions held by 
respondent Tallian directly or indirectly. 


3. A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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(No. 16,381) 


In re Tuomas C. Wiuuis. CEA Docket No. 237. Decided April 9, 
1975. 


Floor broker — Orders and trading cards — failure to execute in accordance 
with regulations — Orders — offsetting of, in violation of Act — Sanction 


The stipulation of respondent has been accepted and the order herein is issued 
against him for violations of the Act in connection with his operations as a 
floor broker in the execution of orders and trading cards and offsetting of 
orders as found herein. Respondent’s registration as a floor broker under the 
Act is suspended for a period of 30 days and respondent is denied trading 
privileges on all contract markets for a period of 30 days. 


Michael D. Weiner, for complainant. 
James L. Fox, Chicago, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a Complaint and 
Notice of Hearing, alleging that the respondent, Thomas C. 
Willis, is now and was at all times material herein a registered 
floor broker under the Commodity Exchange Act, and a clearing 
member of the MidAmerica Commodity Exchange. The Com- 
plaint charges that on various dates the respondent unlawfully 
offset customers’ buy and sell orders. Such acts were alleged to 
have been willful and in violation of section 4b(D) of the Com- 
modity Exchange Act (7 U.S.C. 6b(D)) and section 1.39 of the 
regulations issued thereunder (17 CFR 1.39). 


Prior to hearing the respondent agreed to a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)) in which he 
(1) admits the facts hereunder as set forth in paragraphs 1 
through 5 of the Findings of Fact, (2) waives oral hearing on the 
charges in the Complaint, and (3) consents to the entry, without 
further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the Findings of Fact for the 
purposes of this proceeding only, conclusions of law based on such 
findings, and the Order contained herein. 


FINDINGS OF FACT 
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1. Respondent Thomas C. Willis, whose principal place of 
business is at 175 West Jackson Boulevard, Chicago, Illinois 
60604, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act,and a clearing 
member of the MidAmerica Commodity Exchange, a duly 
designated contract market under the Commodity Exchange Act. 


2. All futures transactions referred to herein relate to wheat 
and corn futures contracts executed in July 1973 by the respond- 
ent in his capacity as floor broker on the MidAmerica Commodity 
Exchange for customers of Miller-Lane & Company, a registered 
futures commission merchant under the Commodity Exchange 
Act and a clearing member of the MidAmerica Commodity 
Exchange. Such contracts for future delivery are or may be used 
for (a) hedging any transaction in interstate ccmmerce in such 
commodity or the products or byproducts thereof, or (b) 
determining the price basis of any transaction in interstate 
commerce in such commodity, or (c) delivering any such 
commodity sold, shipped, or received in interstate commerce for 
the fulfillment thereof. 


3. Section 4b(D) of the Commodity Exchange Act (7 U.S.C. 
6b(D)), in pertinent part, prohibits the filling of orders on any 
contract market “‘by offset against the order or orders of any other 
person.”’ 


Section 1.39 of the regulations issued pursuant to the 
Commodity Exchange Act (17 CFR 1.39) requires that: 


A member of a contract market who shall have in hand at the same time 
both buying and selling orders of different principals for the same 
commodity for future delivery in the same delivery month may execute 
such orders for and directly between such principals at the market price, if, 
in conformity with written rules of such contract market.... 


(3) Such member executes such orders in the presence of an official repre- 
sentative of such contract market designated to observe such transactions 
and, by appropriate descriptive words or symbol, clearly identifies all such 
transactions on his trading card or other similar record, made at the time 
of execution, and notes thereon the exact time of execution and promptly 
presents said record to such official representative for verification and 
initialing. 


4. Rule 406 of the MidAmerica Commodity Exchange, in 
conformity with Section 1.39 of the regulations issued pursuant to 
the Commodity Exchange Act (17 CFR 1.39), permits the 
execution of simultaneous buying and selling orders from 
different principals for the same commodity in the same delivery 
month provided that the execution is in the presence of a 
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designated official who shall verify and initial the trading card or 
other record, and the transactions are clearly identified, and the 
time of execution is noted. 


5. On various dates, specified below, respondent Willis 
unlawfully offset customers’ buy and sell orders. He had in hand 
at the same time both buying and selling orders of different 
principals for the same commodity for future delivery in the same 
delivery month and failed to execute such orders in the presence of 
a designated Exchange official, failed to have such official verify 
and initial respondent’s trading card or other record, and failed to 
identify and note on such record the time of execution. 


Offset Trades Made By Thomas C. Willis 


Miller-Lane & Co. 
Customer 

Date Quantity’ Future Commodity Price Buying Selling 
7/ 2/73 March Corn 203 59093 63062 
7/ 3/73 December Corn 202 3/4 61009 80006 
7/ 5/73 July Corn 220 28001 10452 
December Corn 1923/4 38034 25025 
December Corn 194 44020 20014 
December Corn 200 20014 44020 
September Corn 202 1/2 54062 11025 
September Corn 202 1/2 54062 25017 
December Corn 193 5/8 80006 44020 
December Corn 194 42030 44042 
December Corn 194 7/8 80006 59158 
December Corn 194 7/8 59000 59158 
March Wheat 260 1/4 60092 30072 
March Wheat 260 1/4 60092 30072 
December Corn 1965/8 59126 10050 
December Corn 196 3/4 44020 28001 
March Corn 1941/2 59126 60065 
December Corn 192 33099 18034 
December Corn 192 1/2 39093 80006 
December Corn 193 7/8 42060 80006 
March Corn 2011/8 10514 59126 
December Corn 200 1/8 60096 10312 
December Corn 203 25072 62014 
December Corn 203 25043 59078 
December Corn 203 25030 59078 
December Corn 203 25032 59078 
March Corn 214 28001 27006 
September Corn 2173/4 00222 37016 
September Corn 2173/4 00222 37018 
December Corn 206 1/2 80006 26042 
December Corn 209 1/4 25090 30012 
December Corn 209 1/2 29011 61010 
December Corn 211 28040 44020 


7/ 6/73 


7/ 9/73 


7/10/73 


7/11/73 


7/12/73 


5 
5 
0 
5 
5 
5 
2 
3 
1 
5 
4 
2 
5 
5 
5 
0 
5 
1 
2 
1 
2 
1 
0 
5 
2 
3 
0 
2 
2 
1 
5 
1 
4 
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Offset Trades Made By Thomas C. Willis - cont. 


Miller-Lane & Co. 
Customer 
Date Quantity' Future Commodity Price Buying Selling 

7/16/73 March Wheat 2761/2 33003 54023 
March Wheat 278 1/4 42114 80018 
December Wheat 279 20658 59090 
December Wheat 282 3/4 50951 60089 
December Wheat 2721/2 42116 18035 
December Wheat 275 62036 20658 
September Corn 220 3/4 60092 20019 
December Corn 2131/2 18075 80006 
December Corn 2151/2 60096 80006 
December Corn 2151/2 63062 62014 
December Corn 2151/2 60073 42114 
December Corn 216 63084 62012 
December Corn 216 63070 18075 
September Corn 246 7/8 95011 28040 
December Corn 232 1/2 95001 59134 
December Corn 233 20019 26044 
March Corn 229 1/2 80009 25026 


7/17/73 


7/18/73 


7/20/73 


+ _ 
Re Oona noaorwaraacare w 


1. Quantities are in ‘000’s of bushels. 


CONCLUSIONS 


By reason of the facts set forth above, Thomas C. Willis has 
willfully violated section 4b(D) of the Commodity Exchange Act 
(7 U.S.C. 6b(D)) and section 1.39 of the regulations issued 
thereunder (17 CFR 1.39) by unlawfully offsetting customers’ buy 
and sell orders. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed Order 
would constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed Order be issued. 


ORDER 


1. Effective upon the date of service of this Order upon 
respondent Thomas C. Willis, the respondent shall cease and 
desist from unlawfully offsetting customers’ buy and sell orders 
by failing to execute both buying and selling orders of different 
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principals for the same commodity for future delivery in the same 
delivery month in the presence of a designated Exchange Official, 
by failing to have such official verify and initial respondent’s 
trading card or other record, or by failing to identify and note on 
such record the time of execution. 


2. Effective on the twentieth day after the date of entry of this 
Order: 


(a) The registration of respondent Thomas C. Willis as floor 
broker is hereby suspended for a period of thirty (30) days, and 


(b) Respondent Thomas C. Willis is prohibited from trading 
on or subject to the rules of any contract market for a period of 
thirty (30) days, and all contract markets shall refuse all trading 
privileges to the respondent during this period, such prohibition 
and refusal to apply to all trading done and all positions held by 
the respondent, directly or indirectly. 


3. A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 





LIST OF DECISIONS REPORTED 
APRIL 1975 
AGRICULTURE DECISIONS 


Horse Protection Act 


Greer, Samuet. HPA Docket No. 17. Consent order — 
Sanction 


Smitru, Rospert. HPA Docket No. 27. Consent order — 
Sanction 


WELLBorN, Jack. HPA Docket No. 23. Consent order — 
Sanction 


(No. 16,382) 


In re Jack WetLBoRN. HPA Docket No. 23. Decided April 14, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act in the soring of a horse, causing cruel and inhumane 
treatment of the animal. Respondent is assessed a civil penalty in the 
amount of $250.00. 


Alexander Samofol, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
11.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.), and 
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consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $250 based 
upon the allegations in the complaint, the order to become 
effective on the day upon which service of the order is made on 
respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jack Wellborn, hereinafter referred to as the respondent, 
is an individual residing at Route 5, Box 325, Brewton, Alabama 
35217. 


(b) Respondent, at all times material herein, was the owner 
of the horse, ‘‘Headman’s Hurricane’”’, shown as entry No. 43A, in 
class No. 21, at the Pensacola Charity Horse Show, Pensacola, 
Florida, on May 5, 1973. 


(c) The Pensacola Charity Horse Show, Pensacola, Florida, 
held on May 5, 1973, was a horse show to which horses had been 
moved in commerce. 


2. Respondent, on or about May 5, 1973, at the Pensacola 
Charity Horse Show, Pensacola, Florida, showed and exhibited 
the horse, ‘‘Headman’s Hurricane’, entry No. 43A, class No. 21, 
which was “sored’’, as that term is defined in the Act and 
regulations, by the use on the horse of a cruel and inhumane 
method or device, which would reasonably be expected to result in 
physical pain to the horse when walking, trotting, or otherwise 
moving, to cause extreme physical distress to the horse, or to 
cause the horse’s front pasterns to be painful, raw, and bloody. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Wellborn is assessed a civil penalty of $250 which 
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shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Alexander W. 
Samofal, Office of the General Counsel, Regulatory Division, 
Room 1207, South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty days from 
the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon Respondent. 


(No. 16,383) 


In re Rosert Smitux. HPA Docket No. 27. Decided April 23, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act in the soring of a horse, constituting cruel and inhumane 
treatment of the animal. Respondent is assessed a civil penalty in the 
amount of $500.00. 


Thomas Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
11.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.) and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $500, based 
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upon the allegations in the complaint, the order to become 
effective on the day upon which service of the order is made on 
respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert Smith, hereinafter referred to as the respondent, 
is an individual residing at Congerville, Illinois 61729. 


(b) Respondent, at all times material herein, was the trainer 
of, and had full custody and control over, the horse known as 
“Star’s Ammunition”’. 


2. Respondent, on or about August 12, 1973, at the State Fair 
Society Horse Show, Springfield, Illinois, a horse show to which 
horses were moved in commerce, showed and exhibited the horse 
known as ‘‘Star’s Ammunition’”’ while said horse was ‘‘sored’’, as 
that term is defined in the Act and the regulations. Said horse was 
“‘sored”’ by the use on the horse of a cruel or inhumane method or 
device, which would reasonably be expected to result in physical 
pain to said horse when walking, trotting, or otherwise moving, to 
cause extreme physical distress to said horse, or to cause in- 
flammation, and which did cause extreme sensitivity to the 
pastern area of both front feet of said horse with spots of fresh 
blood, approximately one inch in diameter located one inch above 
the coronary band of each foreleg of said horse. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 

Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, Robert Smith, is assessed a civil penalty of $500 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, United States Department 
of Agriculture, Room 1207, South Building, Washington, D.C. 
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20250, within 30 days from the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 


(No. 16,384) 


In re Samuet Greer. HPA Docket No. 17. Decided March 27, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act in the soring of a horse, which constituted cruel and in- 
humane treatment of the animal. Respondent is assessed a civil penalty in 
the amount of $250.00. 


Thomas Bundy, for complainant. 


William Harger, Orangeburg, S.D., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
11.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.) and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $250, based 
upon the allegations in the complaint, the order to become 
effective on the day upon which service of the order is made on 
respondent. Complainant has recommended that the order 
consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Samuel Greer, hereinafter referred to as the respondent, 
is an individual residing at Belton, South Carolina 29627. 


(b) Respondent, at all times material herein, was the owner 
of the horse known as “Delight’s Masterpiece”’. 


2. On or about November 10, 1972, respondent showed and 
exhibited the horse known as “Delight’s Masterpiece”’ at the 16th 
Southern Championship Charity Horse Show, Montgomery, 
Alabama, a horse show to which horses were moved in commerce, 
while said horse was sored, as that term is defined in the Act and 
the regulations. Said horse was ‘‘sored’’ by means of a cruel or 
inhumane method or device which would reasonably be expected 
to result in physical pain to said horse when walking, trotting or 
otherwise moving, or physical distress or inflammation, and 
which did cause the anterior surfaces of both pasterns of the 
forelegs of said horse to be extremely sensitive, and caused an 
abrasion on the anterior surface of the pastern area of the left 
foreleg which oozed blood and serum. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, Samuel Greer, is assessed a civil penalty of $250 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, United States Department 
of Agriculture, Room 1207 South Building, Washington, D.C. 
20250, within 30 days from the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 
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Laboratory Animal Welfare Act 


Baitey, C. R. LAWA Docket No. 36. Consent order — 
Sanction ; . : 


CamutLo, Pat J. and Katny R. Camitto. LAWA Docket 
No. 30. Consent order 


(No. 16,385) 


In re Pat J. CAMILLO AND Kartuy R. Camitto. LAWA Docket No. 
39. Decided April 16, 1975. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act in failing to comply with the regulations and 
standards thereunder in the housing of animals at their premises as found 
herein. Respondents are ordered to cease and desist from such violations. 


Thomas E. Peisch, for complainant. 
Perry G. Dickinson, Ravena, Ohio, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging 
respondents with various violations of the regulations and 
standards issued under the Act (9 CFR 1.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 4.1 et seq.), and 
consent to the issuance of a specified order, containing findings of 
fact and conclusions based upon the allegations in the complaint, 
the order to become effective with respect to each respondent on 
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the day upon which service of the order is made on such 
respondent. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. a. Pat J. Camillo, hereinafter referred to as the respondent, 
is an individual residing at 12119 Center Road, Mantua, Ohio 
44225. 


b. Kathy R. Camillo, hereinafter referred to as the 
respondent, is an individual residing at 12119 Center Road,. 
Mantua, Ohio 44225. 


c. The respondents are, and at all times material herein 
were: 


(1) Exercising complete control over and directing the 
operations of certain premises located at 12119 Center Road, 
Mantua, Ohio. 


(2) Registered as exhibitors under the Act and the 
regulations promulgated by the Secretary of Agriculture. 

d. At the time of registration under the Act, the 
respondents were apprised of the provisions of the Act and the 
regulations and standards and agreed in writing to comply with 
their provisions. 


2. Respondents, on or about October 17, 1974, housed animals 
at their premises located at 12119 Center Road, Mantua, Ohio, 
and in connection with such animals violated the regulations and 
standards issued under the Act in the following respects: 


a. The facilities in which the lions, leopards, coyotes, and 
wolves were confined were not constructed of such material and of 
such strength as is appropriate for such animals, and said 
facilities were not structurally sound so as to contain the animals 
and protect the animals from injury. 


b. Disposal facilities for animal and food wastes, bedding, 
trash, and debris from the pens containing the leopards and the 
lions were not provided and operated so as to minimize vermin 
infestation, odors, and disease hazards. 


c. The enclosures in which the bear, the coyote, the lions, 
and the wolves were kept were not constructed and maintained so 
as to provide sufficient space to allow each animal to make normal 
postural and social adjustments with adequate freedom of 
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movement. 


d. Disposal facilities for animal and food wastes, bedding, 
and debris from the facility housing the chimpanzee were not 
provided and operated so as to minimize vermin infestation, odors 
and disease hazards. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, the respondents have violated section 2.100 of the 
regulations (9 CFR 2.100) and sections 3.75(d), 3.100(a), 3.100(d), 
and 3.103 of the standards (9 CFR 3.75(d), 3.100(a), 3.100(d), 
3.103). 


Inasmuch as respondents have consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, their agents, employees, successors and assigns, 


directly or indirectly, through any corporate or other device, shall 
cease and desist from: 


1. Housing animals in facilities that are not structurally sound 
and maintained in good repair so as to contain the animals and 
protect the animals from injury and in facilities which are not 
constructed of such material and of such strength as is 
appropriate for such animals. 


2. Failing to provide and operate disposal facilities for animal 
and food wastes, bedding, trash, and debris from facilities 
housing animals to minimize vermin infestation, odors, and 
disease hazards. 


3. Confining animals in enclosures which do not provide 
sufficient space to allow each animal to make normal postural and 
social adjustments with adequate freedom of movement. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective with respect to each 
respondent on the day upon which service is made on such re- 
spondent. 
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(No. 16,386) 


In re C. R. Bartey. LAWA Docket No. 36. Decided March 27, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
numerous violations of the regulations and standards issued under the Act 
as found herein. Respondent is ordered to cease and desist from such viola- 
tions and respondent’s license as a registrant under the Act is suspended 
for 30 days and thereafter until he fully complies with the regulations and 
standards thereof. 


Alexander Samofol, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging 
respondent with various violations of the regulations and stand- 
ards issued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 4.1 et seq.), and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions based upon the allegations in the 
complaint, the order to become effective on the day upon which 
service of the order is made on respondent. Complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) C.R. Bailey, hereinafter referred to as the respondent, is 
an individual doing business as Bailey Kennels, Route 1, Box 
1100, Roseburg, Oregon 97470. 


(b) The respondent is now, and was at all times material 
herein: 
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(1) licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as a 
Class ‘‘A’’ dealer under the regulations; 


(2) engaged in the business, for compensation or profit, 
of breeding and raising dogs for sale and transportation, affecting 
commerce, for research or teaching purposes or for exhibition 
purposes or for use as pets. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and regulations and 
standards and agreed in writing to comply with said provisions. 


2.. The respondent on or about August 1, 1974, housed dogs on 
his premises located at Route 1, Box 1100, Roseburg, Oregon 
97470, and in connection with such dogs violated the regulations 
and standards in the following respects: 


(a) Indoor housing facilities were not provided with ample 
lighting by natural or artificial means, or both, of good quality 
and distribution. 


(b) Dogs inside of respondent’s living quarters were in cages 
scattered haphazardly throughout several rooms with walls and 
floors which could not be properly washed and sanitized. 


(c) Dogs kept outdoors were not provided with access to 
shelter to allow them to remain dry during rain or snow. 


(d) A suitable method was not provided to rapidly eliminate 
excess water around the kennels. 


(e) Primary enclosures were not constructed and maintained 
so as to keep the dogs dry and clean. 


(f) Food receptacles in the kennels were not located so as to 
minimize contamination by excreta, and feeding pans were not 
kept clean. 


(g) Watering receptacles in the kennels were not kept clean. 


(h) Excreta was not removed from primary enclosures as 
often as necessary to prevent contamination of the dogs therein 
and to reduce disease hazards and odors. 


(i) Primary enclosures were not sanitized often enough and 
had large amounts of debris and excreta buildup. 


(j) Premises were not kept clean and in good repair in order 
to protect the animals from injury and to facilitate the husbandry 
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practices as set forth in the standards. 


(k) An effective program for control of insects, ecto- 
parasites, and avian and mammalian pests was not established 
and maintained. 


(1) A sufficient number of employees were not utilized to 
maintain the prescribed level of husbandry practices as set forth 
in the standards. 


(m) Sick and diseased dogs were not provided with 
veterinary care. 


(n) The interior of the animal cargo space in the vehicle used 
for transporting dogs was not kept clean. 


3. The respondent on or about October 21, 1974, housed dogs 
on his premises located at Route 1, Box 1100, Roseburg, Oregon 
97470, and in connection with such dogs violated the regulations 
and standards in the following respects: 


(a) Wood chips for bedding were stored on the ground and 
were not adequately protected against infestation and con- 
tamination by vermin. 


(b) Provision was not made for the removal and disposal of 
animal and food wastes, bedding and debris. 


(c) Feeding pans were not being kept clean. 


(d) Whelping rooms were not adequately ventilated to 
provide for the health and comfort of the animals at all times. 


(e) Lighting was inadequate in several cages, particularly in 
the side whelping room. 


(f) Runs in kennels were not kept clean of filth and excreta 
and were not sanitized as provided in the standards. 


(g) A suitable method of rapidly eliminating excess water in 
all runs was not provided. 


(h) Premises (buildings and grounds) were not being kept 
clean and were not free of accumulations of trash. 


(i) Excreta was not being removed from primary enclosures 
as often as necessary to prevent contamination of the dogs 
contained therein and to reduce disease hazards and odors. 


(j) An effective program for the control of insects, 
ectoparasites, and avian and mammalian pests was not 
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established and maintained. 


(k) A sufficient number of employees were not utilized to 
maintain the prescribed level of husbandry practices set forth in 
the standards. 


(l) Sick and diseased animals were not provided with 
veterinary care. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2, and 3 
herein, the respondent has wilfully violated section 2.100 of the 
regulations (9 CFR 2.100) and sections 3.1(c) and (d); 3.2(b), (c) 
and (d); 3.3(b) and (d); 3.4(a)(ii); 3.5(b); 3.6; 3.7(a), (b)(2), (b)(3), 
(c), and (d); 3.8; 3.10(b); and 3.11(c) of the standards (9 CFR 
3.1(c), (d); 3.2(b), (c) and (d); 3.3(b) and (d); 3.4(a)(ii); 3.5(b); 3.6; 
3.7(a), (b)(2), (b)(3), (c) and (d); 3.8; 3.10(b); and 3.11(c)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, and his successors and 
assigns, directly or indirectly, through any corporate or other 
device, including but not limited to, the Bailey Kennels, Route 1, 
Box 1100, Roseburg, Oregon 97470, shall cease and desist from: 


1. Failing to provide housing facilities for dogs with ample 
lighting. 


2. Keeping dogs inside of cages in living quarters with walls 
and floors which cannot be readily washed and santized. 


3. Failing to provide dogs kept outdoors with access to shelter 
to allow them to remain dry during rain or snow. 


4. Failing to provide a suitable method for rapid elimination of 
excess water around runs and kennels. 


5. Failing to construct and maintain primary enclosures so as 
to keep dogs dry and clean. 


6. Failing to locate food receptacles in kennels so as to 
minimize contamination by excreta and failing to keep feeding 
pans clean. 
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7. Failing to keep watering receptacles in kennels clean. 


8. Failing to remove excreta from primary enclosures often 
enough to prevent contamination of dogs therein and to reduce 
disease hazards and odors. 


9. Failing to sanitize primary enclosures often enough to 
prevent a buildup of debris and excreta. 


10. Failing to keep premises and kennels in good repair in order 
to protect animals from injury and to facilitate the husbandry 
practices as set forth in the standards. 


11. Failing to establish and maintain an effective program for 
the control of insects, ectoparasites, and avian and mammalian 
pests. 


12. Failing to utilize sufficient employees to maintain the 
prescribed level of husbandry practices set forth in the standards. 


13. Failing to provide sick and diseased dogs with veterinary 
care. 


14. Transporting dogs in a vehicle in which the interior of the 
animal cargo space is not kept clean. 


15. Failing to make provision for the removal and disposal of 
animal and food wastes, bedding and debris. 


16. Failing to keep whelping rooms adequately ventilated to 
provide for the health and comfort of the animals at alli times. 


17. Failing to keep runs in kennels clean of filth and excreta and 
failing to sanitize them in accordance with the standards. 


18. Failing to keep premises (building and grounds) clean and 
free of accumulations of trash. 


19. Failing to store supplies of food and bedding in facilities 
which adequately protect such supplies against infestation or 
contamination by vermin. 


Respondent’s license to operate as a dealer under the Act is 
hereby suspended for thirty days, and thereafter until the 
deficiencies listed above are corrected and respondent is found to 
be in compliance with the standards issued under the Act by 
inspectors of the United States Department of Agriculture. When 
respondent has corrected the deficiencies listed above, a 
supplemental order will be entered in this proceeding terminating 
the suspension of respondent’s license. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 





LIST OF DECISIONS REPORTED 


APRIL 1975 


AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


ALBERT F.. Goetze, Inc. and Rac Foops, Inc. P&S Docket 
No. 5084. Consent order 


Attias Packine Co., et al. P&S Docket No. 5056. Con- 
sent order as to Ideal Packing Co. 


Burcu, Howarp T. P&S Docket No. 5118. Consent order 
— Sanction 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Consent order as to Jess Galbreath 


DeJonc Packinc Company, et al. P&S Docket No. 5087. 
Dismissal as to Florence Packing Co. 


Fiz Rancuo, Inc. and Dennis Norman Fizz. P&S Docket 
No. 4992. Insufficient funds checks or drafts — In- 
solvency — Failure to pay when due — Application 
of corporate respondent denied — Sanction against 
individual respondent 


InNcBER, Benny and Louis Norrica. P&S Docket No. 
5094. Consent order 


McCa.uister, JoHN F. P&S Docket No. 4972. Financial 
requirements — failure to meet — Failure to pay 
when due — Sanction ; 


MFA Packine Division, Inc. P&S Docket No. 5120. 
Consent order 


Natcuez Stockxyarps, Inc. P&S Docket No. 5018. Con- 
sent order 


Smita County Livestock ExcHANGE, Inc. and Frep N. 
Neety. P&S Docket No. 5002. Consent order — 
Sanction 


Soutn CENTRAL Livestock DEALERS, Inc. P&S Docket 
No. 5092. Consent order — Sanction .. 


Younca, Ricnarp A. and MovunpsvitLe Livestock AucTION 
Co., Inc. P&S Docket No. 4761. Accord and satis- 
faction not established — Delivery established — 
Deductions allowed for separate and unrelated trans- 
actions — Evidence — absence of as to cause of con- 
dition — present as to delay in transit — Risk of 
loss — bearer of 
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(No. 16,387) 


In re AtBErT F. Goetze, Inc. and Rac Foops, Inc. P&S Docket 
No. 5084. Decided April 4, 1975. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act and regulations in the issuance of insufficient 
funds checks and failure to pay promptly and in full for meat and meat food 
products purchased and received in commerce as found herein. Respondents 
are ordered to cease and desist from such violations. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq. ), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 


Administration, United States Department of Agriculture, 
charging that the respondents have violated the Act. 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondents. Complainant has recommended that the cease and 
desist order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Albert F. Goetze, Inc., hereinafter referred to as 
respondent Goetze, is a corporation with its principal place of 
business located at 2401 Sinclair Lane, Baltimore, Maryland 
21213. 


(b) RAC Foods, Inc., hereinafter referred to as respondent 
RAC, is a corporation with its principal place of business located 
at Bloomingdale Road, Queenstown, Maryland. 
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(c) Respondent RAC is owned by the same stockholders as 
respondent Goetze. Both corporations share the same business 
offices and management — including procurement of raw 
materials used in their meat processing — though they have 
separate plant facilities. 


(d) Respondents, at all times material herein, were engaged 
in the business of manufacturing meats and meat food products 
for sale and shipment in commerce. 


(e) Respondents, at all times material herein, were packers 
within the meaning and subject to the provisions of the Act. 


2. Respondents, in connection with their operations as packers, 
on or about the dates and in the transactions set forth in 
paragraph II of the complaint, purchased meat and meat food 
products, in commerce, and failed to pay, when due, the full 
purchase price of such meat and meat food products. As of 
August 8, 1974, there remained unpaid a total of $90,486.96 for 
such meat and meat food products purchased. 


3. Respondents, in connection with their operations as packers, 
on or about the dates and in the transactions set forth in 
paragraph III of the complaint, purchased meat or meat food 


products, in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondents did not have sufficient funds on 
deposit in the accounts upon which such checks were drawn. 


' CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents have engaged in and used unfair and deceptive 
practices in commerce in violation of section 202(a) of the Act (7 
U.S.C. 192(c)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other 
device, in connection with their operations as packers under the 
Act, shall cease and desist from: 
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(1) Failing to pay, when due, the full purchase price of meat or 
meat food products purchased in commerce; and 


(2) Issuing checks in purported payment for meat or meat food 
products purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks when presented for payment. 


The order shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 16,388) 


In re Joun F. McCatuster. P&S Docket No. 4972. Decided. 
April 7, 1975. 


Financial requirements — failure to meet — Purchase price — failure to pay 
when due — Sanction 


Where respondent violated the Act and regulations by failing to meet the 
financial requirements thereof and in failing to pay promptly and in full for 
livestock purchased and received in commerce, respondent is suspended as 
a registrant under the Act for a period of 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seg. ), hereinafter called the Act. It was instituted by a 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)) and that respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204). 
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Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. Respondent failed to file an answer to the complaint. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) John F. McCallister, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Council Bluffs, Iowa 51501. 


(b) Respondent, at all times material herein was: 


(1) engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of December 31, 1973, respondent had current 
liabilities totaling approximately $1,796,671.45 and current 
assets totaling approximately $695,297.20, resulting in an excess 
of current liabilities over current assets of approximately 
$1,101,374.25. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 
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Date of 
Purchase No. of Head Amount Purchased At or From 


9/5/73 4 cattle $ 2,258.40 Dunlap Livestock Auction 
Market, Dunlap, lowa 
10/18/73 170 cattle 35,530.00 Gerald Van Tubergen d/b/a 
Van’s Calf Farm, 
Hospers, Iowa 
10/29/73 160 cattle 33,440.00 Gerald Van Tubergen d/b/a 
Van’s Calf Farm, 
Hospers, Iowa 
11/22/73 74 cattle 21,317.48 H. C. Brundige Live- 
stock Co. #2, 
Martin, Tennessee 
11/29/73 74 cattle 20,652.88 H. C. Brundige Live- 
stock Co. #2, 
Martin, Tennessee 
11/26/73 104 cattle 27,560.00 Tom Kenyon 
Mineral Point, Wisconsin 
Tom Kenyon 
12/11/73 212 cattle 56,180.00 Mineral Point, Wisconsin 


(b) As of March 26, 1974, there remained unpaid by the 
respondent a total of $196,938.76 for the livestock set forth in (a) 
above. 


CONCLUSIONS 


By reason of the facts found in paragraph 2 herein, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in paragraph 3 herein, respondent 
has wilfully violated section 312(a) of the Act, (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations as a 
dealer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates he is no 
longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
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proceeding terminating this suspension, after the expiration of 
the 30 days. 


This order shall be effective on the sixth day after the Decision 
and Order become final.* Copies hereof should be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Section 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,389) 


In re Smitu County Livestock EXxcHANGcE, Inc. a corporation and 
Frep N. NEELy, an individual. P&S Docket No. 5002. De- 
cided April 7, 1975. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in connection with the issuance of in- 
sufficient funds, failure to remit net proceeds, the failure to properly use and 
maintain its custodial account, and the making of incomplete or incorrect 
accounts of sale as found herein. The corporate respondent is suspended as 
a registrant under the Act for a period of 60 days. 


John Ford, for complainant. 
Weldon McFarland, Tyler, TX, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding initiated by a Complaint filed 
August 31, 1974 under the Packers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. 181 et seg.). The 
Complaint, filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 


*The Decision and Order became final April 7, 1975. — Ed. 
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charged that the Respondent Smith County Livestock Exchange, 
Inc., had wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg. ), by reason of having failed to 
maintain and use properly its ‘“‘Custodial Account for Shippers’ 
Proceeds;’’ and with respect to certain transactions identified in 
the Complaint, of having violated the Act and regulations by 
reason of its operations as a market agency by having sold 
livestock at the stockyard on a commission basis and in purported 
payment of the net proceeds due the consignors thereof, issuing 
checks which were returned unpaid by the bank; by reason of 
having sold livestock at the stockyard on a commission basis and 
failing to remit to the owners or consignors, when due, the net 
proceeds received from the sale of their livestock; and, by reason 
of failing to issue a proper account of sale showing the full, true 
and correct name of the consignors. 


The Respondent, Smith County Livestock Exchange, Inc., 
filed an Answer September 5, 1974 wherein it denied it had 
violated the provisions of the Act as complained of in the 
Complaint filed herein and, in addition, Respondent pleaded 
certain affirmative matters and moved that Mr. Eugene “Bud” 
Cade be made a Joint Respondent and that Mr. B. T. Tindel be 
present in person at the time and place of the requested oral 
hearing. 


On December 3, 1974, the Administrative Law Judge set the 
proceeding for a date certain (January 29, 1975) for both a 
prehearing conference and an oral hearing. On January 8, 1975, 
the Administrative Law Judge issued a Directive to Counsel for 
Complainant with respect to matters raised in Respondent’s 
(Smith County Livestock Exchange, Inc.) Answer. On January 
10, 1975, Complainant requested and was granted Subpoenas 
Duces Tecum for Mr. Doyle V. Thomas and Mr. B. T. Tindel. 
Counsel for Respondent also requested, by letter dated January 8, 
1975, the issuance of subpoenas for Mr. Cade and Mr. Hadjison. 
This request was granted by the Administrative Law Judge. 


On January 22, 1975 Complainant’s counsel responded to the 
Judge’s Directive of January 8, 1975 and attached to said 
response an “Exhibit A.” 


The prehearing conference and the oral hearing in this matter 
took place on January 29, 1975, before Honorable Dorothea A. 
Baker, Administrative Law Judge, United States Department of 
Agriculture. The Complainant was represented by John E. Ford, 
Esquire, Office of the General Counsel, United States Department 
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of Agriculture, and the Respondent(s) were represented by 
Weldon McFarland, Esquire, Potter, Lasater, Guinn, Minton & 
Knight, 4th Floor, People’s National Bank Bldg., Tyler, Texas. 


The results-of the prehearing conference were made a part of the 
oral hearing record. Included among the agreements reached at 
the prehearing conference was that Fred N. Neely, individually, 
would be made a party Respondent, represented by Mr. 
McFarland; and that a settlement of the matters raised in the 
Complaint could be achieved through utilization of the Consent 
Order procedure. 


The Complainant moved, during the oral hearing, to amend the 
Complaint, so as to include Fred N. Neely, an individual, as a 
party Respondent. Said amendments to the Complaint included 
additional allegations of fact. In response to this Motion for 
Amendment, counsel for both Respondents stated: 


“JUDGE BAKER: Well, a motion has been made for an amendment of 
the Complaint as so stated by Mr. Ford. Mr. McFarland, do you have a 
response? 


“MR. McFARLAND: Yes, Your Honor. On behalf of both Respond- 
ents and in particular on behalf of Mr. Fred N. Neely, I'd like to state for 
the record that I have reviewed and proposed and agreed amendments as 
previously read by Mr. Ford, and we consent to and on behalf of Mr. Neely 
I agree to the amendments as proposed. 


“JUDGE BAKER: Very well, Now, Mr. McFarland, in view of the fact 
that you have agreed to the amendments as proposed and inasmuch as 
during the prehearing conference the parties have arrived at a settlement 
of this matter, you waive your right to answer the Amended Complaint, is 
that correct? 


“MR. McFARLAND: That is correct, Your Honor, in context of the 
agreement and on the assumption that the agreement ultimately — the 
Order ultimately entered will be in conformity, as I assume it will be, with 
the agreement that Mr. Ford and I have as has been expressed to the 
Court.”” (Tr. 10-11) 


In view of Mr. McFarland’s representations, the Complainant’s 
Motion to Amend the Complaint was granted. 


During the course of the oral hearing procedure there was 
received into evidence two exhibits offered by counsel for 
Respondents. Also, at the oral hearing, inter alia, counsel for 
Respondents admitted the jurisdictional allegations of the 
Complaint, as amended; admitted the remaining allegations of the 
Complaint, as amended, and consented to the issuance of an 
Order containing findings of fact and conclusions based upon the 
allegations set forth in the Complaint. 
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Counsel for Respondents at the oral hearing reserved the right 
to review and approve of the Complainant’s proposed Consent 
Order. ' 


On March 19, 1975 the Complainant filed a Recommendation 
and a Proposed Consent Order. On March 25, 1975 the 
Administrative Law Judge issued a Directive to Respondent’s 
counsel to inform the Judge with respect to his opportunity to 
have reviewed the same and to indicate his approval of form and 
content. On March 28, 1975, counsel for Respondents addressed 
the Acting Hearing Clerk by letter and stated: 

“T have reviewed the Recommendation of Complainant and the proposed 

Consent Order and I find them to be in conformity with the agreement of 


Mr. Ford and me as expressed at the hearing previously held in this 
matter. 


“Would you please forward me a copy of the Consent Order once it is 
signed and entered by the Administrative Law Judge.” 


FINDINGS OF FACT 


After having given due consideration to the premises herein the 
following findings of fact are made: 


1. (a) Smith County Livestock Exchange, Inc., herein referred 
to as the corporate Respondent, is a corporation with its principal 
place of business located at Highway 155 South, Tyler, Texas 
75701. 


1. ‘MR. McFARLAND: With this reservation: it is my understanding that I 
will be allowed 15 days after receipt by me of the proposed written form of Order 
to be presented to the Court to review the same and approve its conformity to our 
agreement as evidenced here today. 


“T would like to reserve only the right to do that, plus in the event there should 
be some dispute on interpretation of the agreement that has been entered here 
today and no Order is entered which I have approved, then at that time I would 
like to reserve the right to withdraw the waiver of an Answer on behalf of Mr. 
Neely individually.’’ (Tr. 16) 


**#* 


“JUDGE BAKER: Very well. Mr. McFarland, you have requested leave to 
review the proposed findings of fact and proposed Order as they shall have been 
drawn up by Mr. Ford. You have expressed this in the terminology of a 
reservation. That is granted. 


“I believe it is necessary and a desirable thing that you have an opportunity to 
review the proposed findings of fact, proposed conclusions and Order prior to 
their becoming final pursuant to the agreements which have been reached here 
today.’’ (Tr. 18-19) 
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(b) The corporation Respondent is, and at all times material 
herein was: 


(1) Engaged in the business of conducting and operating 
the Smith County Livestock Exchange stockyard, posted under 
the subject to the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce; and 


‘(4) Registered with the Secretary of Agriculture as a 
livestock dealer. 


(c) Fred N. Neely, herein referred to as the individual 
Respondent, is an individual with his principal place of business 
located at 6060 North Central Expressway, Suite 224, Dallas, 
Texas 75206. 


(d) At all times material to this proceeding the individual 
Respondent, as individual or as sole owner of a stockholding 
corporation, was the sole stockholder of, and in unqualified 
control and direction of, Smith County Livestock Exchange, Inc., 
and the stockyard operated by such corporation. 


(e) Dexter Hadjison and Ronnie Galspie were the co-general 
managers of the market operations, and Dexter Hadjison, as 
manager, signed the custodial checks referred to in Finding of 
Fact 3 below. 


2. Respondents failed to maintain and use properly their 
“Custodial Account for Shippers’ Proceeds,’’ herein referred to as 
their custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of June 28, 1974, Respondents had outstanding 
checks drawn on their custodial account in the amount of 
$47,683.42, and to offset said checks, hac cash in said bank 
account in the amount of $1,982.84 and no deposits in transit or 
current proceeds receivable, resulting in a deficiency of $45,700.58 
in funds available to pay shippers’ proceeds. 


(b) Such deficiency in Respondents’ custodial account was 
caused by the failure of the market agency to deposit into its 
custodial account within the time prescribed by the regulations an 
amount equal to the proceeds receivable from the sales of 
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consigned livestock. 


3. Respondents, in connection with their operations as a 
market agency, on or about the dates and in the transactions set 
forth below, sold livestock at the stockyard on a commission basis 
and in purported payment of the net proceeds due the consignors 
thereof, issued checks which were returned unpaid by the bank 
upon which they were drawn because Respondents did not have 
sufficient funds on deposit in the account upon which said checks 
were drawn. 


Date of No. of Check Amount of 
Sale Head Number Payee/Consignor check 


June 22, 1974 13 162 B. T. Tindel $ 2,048.49 
June 22, 1974 10 158 B. T. Tindel 2,307.62 
June 22, 1974 138 156 B. T. Tindel 32,232.30 
June 22, 1974 14 K. E. Cuvelier 2,468.06 


4. (a) Respondents, at the stockyard, on or about the dates 
and in the transactions set forth in Finding of Fact 3, sold 
livestock at the stockyard on a commission basis and failed to 
remit to the owners or consignors, when due, the net proceeds 
received from the sale of their livestock. 


5. Respondents, on or about the dates and in the transactions 
set forth below, failed to issue proper accounts of sale, in that the 
accounts of sale issued failed to show the full, true and correct 
names of the consignors; and Respondents made such accounts of 
sale a part of their accounts and records. 


Date of No. of Consignor’s name 
Sale Head Amount as shown 


6/22/74 13 $2,048.49 (No name shown) 
6/22/74 10 2,307.62 BT 50 

6/22/74 14 3,327.90 BT 

6/22/74 2 280.79 BT 


6. The Respondents requested waiver of the time provision of 
Section 313 of the Act (7 U.S.C. 214), and requested that the 
Order become effective on the first day after service upon the 
Respondents. 


CONCLUSIONS 


As herein pertinent, the Packers and Stockyards Act, 1921, as 
amended and supplemented, provides, inter alia: 


“§ 208. Unreasonable or discriminatory practices generally; rights of 
stockyard owner of management and regulation. 
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(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful.’’ [U.S.C. 208] 


eee 
§ 213. Prevention of unfair, discriminatory, or deceptive practices. 


(a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should 
be authorized to operate at the stockyards, or with the receiving, 
marketing, buying, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling in commerce, 
of livestock.’’ [7 U.S.C. 213] 


Having considered the Findings of Fact set forth hereinbefore, 
it is concluded that Respondents have wilfully violated Sections 
307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), and Sections 
201.40, 201.41, 201.42, and 201.43(a) of the Regulations (9 CFR 
201.40, 201.41, 201.42, and 201.43(a)). 


Inasmuch as the Respondents have consented to the issuance of 
the cease and desist provisions of the Order set forth below, and 


the corporate Respondent and the individual Respondent have 
consented to the entry of an Order which provides for suspension 
of registration under the Act for a period of 60 days and thereafter 
until they demonstrate that the deficit in their ‘Custodial 
Account for Shippers’ Proceeds” has been eliminated, and the 
Complainant has recommended that such Order be issued, the 
Order will be issued. 


ORDER 


The corporate Respondent, its successors, officers, directors, 
agents and employees, directly or through any corporate or other 
device, in connection with its operations under the Act; and the 
individual Respondent, in connection with his operations under 
the Act, shall cease and desist from: 


1. Issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; 


2. Failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; and 
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3. Failing to maintain their ‘‘Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of 
the Regulations (9 CFR 201.42). 


Respondents shall issue accounts of sale invoices, or other 
documents in connection with livestock transactions in commerce 
which show the full, true and correct name of the buyers or sellers 
of livestock and such other facts as may be necessary to complete 
the accounting and show fully the true nature of each transaction. 


The registration of the corporate Respondent is hereby 
suspended for a period of 60 days and thereafter until Respond- 
ents demonstrate that the deficit in the “Custodial Account for 
Shippers’ Proceeds’’ has been eliminated. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon Respondents. 


(No. 16,390) 


In re Natcuez Stocxyarps, Inc. P&S Docket No. 5018. Decided 
April 15, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in the issuance of false and incorrect 
accounts and invoices, scale tickets, and failure to maintain properly its 
custodial account as found herein. Respondent is ordered to cease and desist 
from such violations. 


John Ford, for complainant. 
Wayne M. Graham, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully 
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violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer, and an amendment to such 
answer, in which it admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become 
effective on the sixth day after service upon respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Natchez Stockyards, Inc., herein referred to as the 
respondent, is a corporation whose principle place of business is 
located at River Terminal Road, Natchez, Mississippi 39120. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Natchez Stockyards, Inc., a posted stockyard under the Act, 
herein referred to as the Stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce on a 
commission basis and as a dealer to buy and sell livestock in 
commerce. 


2. Respondent during the period from February 25, 1974, 
through March 25, 1974, failed to maintain and use properly the 
‘Custodial Account for Shippers’ Proceeds’’ thereby endangering 
the faithful and prompt accounting therefore and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of February 25, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $40,696.95 and had to offset said checks, cash in 
said bank account in the amount of $33,208.09, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $7,488.86 in funds available to pay shippers’ 
proceeds; and 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 610 


(b) As of March 11, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’’ 
in the amount of $35,845.44 and had to offset said checks, cash in 
said bank account in the amount of $22,412.41, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $13,433.04 in funds available to pay shippers’ 
proceeds; and 


(c) As of March 25, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’’ 
in the amount of $67,486.26 and had to offset said checks, cash in 
said bank account in the amount of $32,132.13, no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $35,354.13 in funds available to pay shippers’ 
proceeds. 


(d) Such deficiencies were due in part to respondent’s failure 
to deposit in the ‘‘Custodial Account for Shippers’ Proceeds,”’ 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from purchases which have not been 
collected. Such deficiencies were also due in part to respondent 
depositing proceeds from the sale of consigned livestock into the 
general account. 


3. Respondent, on or about the dates and in the transactions 
set forth below, submitted accounts of sale to consignors of 
livestock which failed to show the true and correct names of 
purchasers. Copies of such accounts of sale were retained by 
respondent as part of its books and records. 


Date No. of Designation of Purchaser Actual 
1974 Consignor Head Shown on Account Purchaser s) 
March7 CC. Stewart 2 Leo 10 Stevens Meat Co. 
March7 LL. Smith 2 Leo 10, Doc 5 Stevens Meat Co. 
& Dr. George A. 
Lester 
March7 J. Miller 4 Leo X, M-8, Leo 2 Stevens Meat Co. 
Mark Curry 
March 21 C. Benton 18 A 22 Lacy Cattle Co. 
March21 C.Lehman 15 A 44, A 21, A 4 Lacy Cattle Co. 


4. Respondent, in connection with transactions at the 
stockyard during the period from December 13, 1973, to March 
21, 1974, issued false and incorrect invoices and accountings 
which failed to show the true identity of the consignor of 
livestock; and respondent issued such false and incorrect invoices 
and accountings in order to conceal the true identity of the 
consignor of the livestock. Copies of such invoices and 
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accountings were retained by respondent as part of its books and 
records. 


5. Respondent, in connection with transactions at the 
stockyard on March 7, 1974, and March 21, 1974, issued scale 
tickets which failed to show (1) the date of the weighing, (2) the 
name or initials of the weighmaster, and/or (3) the time of the 
balance check. Copies of such scale tickets were retained by 
respondent as part of its books and records. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4, and 5 
herein, respondent has wilfully violated sections 307, 312(a) and 
401 of the Act (7 U.S.C. 208, 213(a), and 221), and sections 
201.42, 201.43 and 201.49 of the regulations (9 CFR 201.42, 
201.43 and 201.49). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. As respondent 
has now demonstrated that the deficit in its “Custodial Account 


for Shippers’ Proceeds’’ has been eliminated, complainant further 
recommends that respondent not be suspended as a registrant 
under the Act. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with Respondent’s operations subject to the Act shall 
cease and desist from: 


(a) Failing to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) and amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(b) Failing to maintain its ‘“‘Custodial Account for Shippers’ 
Proceeds’”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


(c) Issuing invoices and accountings which do not show the 
true and correct names of the consignor-sellers of livestock; 


(d) Issuing invoices and accountings which fail to show the 
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true and correct names of buyers of consigned livestock; and 


(e) Issuing scale tickets and accounts of purchase which fail to 
contain all the information required by provisions of the Act and 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,391) 


In re Attas Pacxine Co., Cutno VALLEY Mgat Packinc Co., and 
IpEAL Packinc Co. P&S Docket No. 5056. Decided April 16, 
1975, as to Ideal Packing Co. 


Consent order 


Respondent Ideal Packing Co. has consented to the issuance of a cease and desist 
order against it for violations of the Act and regulations in connection with 
the unfair and deceptive practices as found herein involving noncompetitive 
purchases and employment of a registered packer-buyer of a competitor. 


Dennis L. Strawderman, for complainant. 
Alvin F. Howard, Los Angeles, CA, for respondent Ideal Packing Co. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on November 19, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondents have violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent, Ideal Packing Co., filed an Answer in which it 
admits the jurisdictional allegations of the Complaint and Notice 
of Hearing neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the Rules of 
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Practice (9 CFR 202.1 et seq.) and consents to the issuance of a 
specified Order containing findings of fact and conclusions based 
upon the allegations of the Complaint and Notice of Hearing, the 
Order to become effective on the first day after service upon 
respondent. Complainant has recommended that the Cease and 
Desist Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Ideal Packing Company is a corporation with an office 
and place of business located in Vernon, California. 


(b) Said respondent is now, and at all times material herein 
was engaged in the business of purchasing, manufacturing or 
preparing meats for sale and shipment in commerce. 


(c) Said respondent is now, and at all times material herein 
was, a packer within the meaning and subject to the provisions of 
the Act. 


2. When livestock is purchased from a stockyard posted under 
the Act, the order in which they are purchased can be ascertained 
from the scale tickets which are serially numbered in the order in 
which the purchases were made. Said tickets further show the 
name of the buyer, description of the animal purchased, and other 
relevant information. 


3. During the period from on or about November 6, 1972 
through on or about December 15, 1972, respondents purchased 
consigned livestock at Corona Livestock Auction, Inc. stockyard, 
a stockyard posted under the Act. Said consigned animals were 
offered for sale to respondents usually one at a time. The animals 
were offered for sale in a predetermined sequence and at 
predetermined prices. Respondents during said period regularly 
participated in the sequential offerings at Corona by purchasing 
acceptable consigned animals or by having acceptable animals 
purchased for them when offered and at the price at which offered 
rather than actively competing against one another. 


4. During said period, respondent frequently allowed the 
aforementioned consigned livestock to be weighed and sold to 
them, without their being present at the stockyard in a manner 
not conducive to open and fair competition. 


5. Respondent Ideal Packing Co., in 1971, 1972 and 1973 
employed or had an arrangement with Mr. Benny Ingber, a 
registered packer-buyer for and partner of Klapp’s Packing House 
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Market, which is a competitor of said respondent’s, whereby he 
would purchase consigned livestock for respondent Ideal from 
Corona Livestock Auction Company, Anderson Livestock 
Auction Company, and from Producers Livestock Marketing 
Association notwithstanding the fact that respondent Ideal had a 
registered packer-buyer of its own. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3, 4 and 5 
respondent Ideal Packing Company has engaged in and used 
unfair and deceptive practices in commerce in violation of sectton 
202(a) of the Act (7 U.S.C. 192(a)) and section 201.70 of the 
regulations (9 CFR 201.70). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Ideal Packing Co., its officers, directors, agents, 


employees, successors and assigns, directly or through any 
corporate or other device, in connection with Ideal Packing 
Company’s operation as a packer, shall cease and desist from: 


1. Participating in any arrangement whereby purchasers of 
livestock, purchase said livestock, or have said livestock 
purchased for them, in a systematic rotation, without competing 
with the other purchasers. 


2. Engaging or otherwise employing a buyer who is at the same 
time employed by a competitor to purchase livestock for its own 
account. 


The order shall become effective on the first day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 16,392) 


In re Howarp T. Burcu. P&S Docket No. 5118. Decided April 18, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations with respect to the financial require- 
ments thereof and the custodial account for shippers proceeds as found here- 
in. Respondent is suspended as a registrant under the Act for a period of 7 
days and thereafter until he demonstrates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of the respondent does not 
meet the requirements of the Act and that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining alllgations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Howard T. Burch, hereinafter referred to as the respond- 
ent, is an individual, doing business as Ohio Valley Livestock Co., 
whose address is 1048 E. Main Street, Louisville, Kentucky 
40206. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of November 30, 
1974, exceeded his current assets. As of said date, respondent had 
current liabilities totalling $44,705.98, and current assets 
totalling $6,450.64, resulting in an excess of current liabilities 
over current assets of $38,255.34. 


(b) Respondent’s current liabilities as of December 31, 1974, 
exceeded his current assets. As of said date, respondent had 
current liabilities totalling $46,210.37, and current assets 
totalling $5,806.97, resulting in an excess of current liabilities 
over current assets of $40,403.40. 


(c) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from November 30, 1974 
through December 31, 1974, engaged in business as a market 
agency in commerce notwithstanding that during such period 
respondent’s current liabilities exceeded his current assets. 


4. Respondent, during the period from November 30, 1974 
through December 31, 1974, used funds received as proceeds from 
the sale of livestock consigned to him for sale on a commission 
basis for purposes of his own and for purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to the owners and consignors of livestock, and failed to 
maintain properly his Custodial Account for Shippers’ Proceeds, 
hereinafter referred to as the custodial account, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
lvvestock, in that: 


(a) As of November 30, 1974, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$47,879.76, and had, to offset such checks, cash in his custodial 
account in the amount of $8,150.05, and current proceeds 
receivable in the amount of $13,271.99, resulting in a deficiency of 
$26,457.72 in funds available to pay shippers’ proceeds. 


(b) As of December 31, 1974, respondent had outstanding 
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checks drawn on his custodial account in the amount of 
$46,007.50, and an overdraft of said account in the amount of 
$14,844.45, and had, to offset such checks and overdraft, current 
proceeds receivable in the amount of $31,975.75, resulting in a 
deficiency of $28,876.20 in funds available to pay shippers’ 
proceeds. 


(c) Such deficiencies were due, in part, to respondent’s use 
of funds received as proceeds from the sale of consigned livestock 
for payment of general operating expenses, and for purposes other 
than the payment of lawful marketing charges and remittance of 
net proceeds to the owners, consignors, and shippers of livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No, 3, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in business as a market agency in commerce while 
his current liabilities exceed his current assets; 


2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of his own or for any purpose other than the 
payment of the net proceeds to the owner, consignor, or shipper of 
such livestock, or the payment of sums due the respondent as 
compensation for his services and for payment of lawful 
marketing charges; 
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3. Making such use or disposition of funds in his possession or 
control as will endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof which 
may be due the owners, consignors, or shippers of livestock; and 


4. Failing to maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days and thereafter until he demonstrates that 
he is no longer insolvent and that the deficit in his Custodial 
Account for Shippers’ Proceeds has been eliminated. When 
respondent demonstrates that he is no longer insolvent and that 
the deficit in his Custodial Account for Shippers’ Proceeds has 
been eliminated, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the 
seven (7) day period. 


The order shall have the same force and effect as if entered after 
full hearing and shall become effective on the sixth day after serv- 
ice thereof upon respondent; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served, and a court order is necessary to enforce 
the suspension, this order is not intended to prevent the court 
from fixing the appropriate beginning date for the suspension 
period, even though it is different from the date set forth herein. 


Copies hereof shall be served upon the parties. 


(No. 16,393) 


In re MFA Packinc Division, Inc. P&S Docket No. 5120. Decided 
April 23, 1975. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against it for violations of the Act and regulations in connection with the 
keeping of accounts and records, offering of gifts, and the payment of brok- 
erage fees absent services as found herein. 


Kenneth Vail, for complainant. 
Alfred J. Hoffman, Columbia, Mo., for respondent. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by complaint filed on March 18, 1975, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondent has violated sections 202(a), (b), (e) and 401 of the Act 
(7 U.S.C. 192(a), (b), (e); 221). Respondent has filed an amended 
answer in which it: 


1. Admits the facts alleged in paragraph I of the Complaint 
and Notice of Hearing and further admits that the Secretary of 
Agriculture has jurisdiction in this matter. 


2. Neither admits nor denies the remaining allegations 
contained in the Complaint and Notice of Hearing. 


3. For the purposes of this proceeding and for such purposes 
only consents to the issuance of an order containing findings of 
fact and conclusions based upon the allegations set forth in the 
Complaint and Notice of Hearing as the findings of fact and 
conclusions of the Secretary of Agriculture. 


4. Enters into this consent decree upon the express 
understanding of the parties that none of the present officers or 
directors of respondent had knowledge or were privy to 
information that indicated any wrongdoing on the part of 
respondent. 


5. Waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.) issued pursuant to the provisions 
of the Packers and Stockayrds Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seq.), and consents to the entry of 
a specified order to become effective on the first day after service 
upon respondent. 


Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) MFA Packing Division, Inc., hereinafter referred to as 
respondent, is a corporation organized and existing under the 
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laws of the State of Missouri and has its principal place of 
business at 2050 E. Trafficway, Springfield, Missouri 65801. 


(b) Respondent is and at all times material herein was a 
‘“‘packer’’ within the meaning and subject to the provisions of the 
Act. 

(c) Respondent is and at all times material herein was 
engaged in the business of a packer (1) buying livestock in 
commerce for purposes of slaughter and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


2. (a) Consumer’s Market, Inc., is a Missouri corporation 
which at all times material herein owned and operated 
approximately 21 supermarkets located in Kansas, Missouri, and 
Oklahoma. 


(b) During the period July 1970 through September 14, 
1971, respondent, through its plant manager Ron Walser, entered 
into an arrangement, agreement or understanding with 
Consumer’s Market, Inc., pursuant to which respondent offered 
to pay or rebate to said Consumer’s Market a portion of the 
purchase price of MFA meat and meat food products sold to 
Consumer’s. Such offer and payments were made as an 
inducement to influence Consumer’s to purchase MFA meat and 
meat food products. In accordance with such arrangement, 
respondent made 34 payments to Consumer’s totaling $19,914.80 
during the period July 1970 through September 14, 1971, as set 
forth in paragraph II(b) of the Complaint and Notice of Hearing. 

3. (a) Frank Crawford was at all times material herein Vice 
President of Meat Operations for Consumer’s Market, Inc., 
Springfield, Missouri, and was responsible for the procurement of 
meat and meat food products for said Consumer’s Market, Inc. 


(b) During the period July 21, 1970, through February 9, 
1973, respondent, through its plant manager Ron Walser, entered 
into an arrangement, agreement or understanding with Frank 
Crawford pursuant to which respondent offered to pay or rebate to 
Crawford a portion of the purchase price of MFA meat and meat 
food products sold to Consumer’s Market, Inc., according to an 
agreed schedule, as follows: 


July 21, 1970, through July 18, 1972: 
Product Rate of Accrual 
Fresh Pork $0.01 per pound 
*1# Lunch Meat 1.20 per case 
*On or before March 14, 1972, the rate of accrual on 1# Lunch Meat changed to 
$.84 per case. 
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Produce Rate of Accrual 
6 oz. Lunch Meat .48 per case 
10 oz. Braunschweiger .15 per case 
Ring Bologna .30 per case 
12 oz. Franks .48 per case 
1# Franks .36 per case 


July 19, 1972, through February 9, 1973: 


Product Rate of Accrual 

Fresh Pork $0.0075 per pound 

1# Lunch Meat .48 per case 

6 oz. Lunch Meat .32 per case 

12 oz. Franks .32 per case 
Such offer and payments, which were taken out of cash sales 
receipts and delivered to Crawford by MFA’s Sales Manager, 
were made as an inducement to influence Crawford to purchase 
MFA meat and meat food products on behalf of his employer. In 
accordance with such arrangement, respondent made 108 
payments totaling $71,054.34 to Crawford during the period July 
21, 1970, through February 9, 1973, as set forth in paragraph 
III(b) of the Complaint and Notice of Hearing. 


(c) During the period January 5, 1973, through March 20, 
1973, respondent, through its plant manager Ron Walser, entered 
into an arrangement, agreement or understanding with Frank 
Crawford pursuant to which respondent offered to pay Crawford 
“‘brokerage”’’ fees amounting to $275 a week. Such offer and 
payments were made as an inducement to influence Crawford to 
purchase MFA meat and meat food products on behalf of his 
employer. In accordance with such arrangement respondent made 
12 “‘brokerage’”’ payments totaling $3,300 to Crawford during the 
period January 5, 1973, through March 20, 1973, as set forth in 
paragraph III(c) of the Complaint and Notice of Hearing, 
notwithstanding the fact that Crawford performed no brokerage 
services for respondent in connection with respondent’s sales. 


4. (a) Ramey Super Markets is a Missouri corporation which 
at all times material herein owned and operated approximately 24 
supermarkets located in Missouri. 


(b) During the period August 5, 1970, through October 20, 
1970, respondent, through its plant manager Ron Walser, entered 
into an arrangement, agreement or understanding with Ramey 
Super Markets pursuant to which respondent offered to pay or 
rebate to said Ramey Super Markets a portion of the purchase 
price of MFA meat and meat food products sold to Ramey. Such 
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offer and payments were made as an inducement to influence 
Ramey to purchase MFA meat and meat food products. In 
accordance with such arrangement, respondent made 12 
payments to Ramey totaling $905.96 during the period August 5, 
1970, through October 20, 1970, as set forth in paragraph IV(b) of 
the Complaint and Notice of Hearing. 


5. (a) David D. Miller was at all times material herein Meat 
Merchandiser for Ramey Super Markets, Springfield, Missouri, 
and was responsible for the procurement of meat and meat food 
products for said Ramey Super Markets. 


(b) During the period March 29, 1971, through November 
29, 1971, respondent, through its plant manager Ron Walser, 
entered into an arrangement, agreement or understanding with 
David D. Miller pursuant to which respondent offered to pay the 
sum of $200 per week conditioned upon Miller’s purchase of at 
least 10,000 pounds of MFA meat and meat food products per 
week on behalf of his employer. During this period, occasional 
smaller payments were made in addition to the above payments. 
Such offer and payments were made as an inducement to influence 
Miller to purchase MFA meat and meat food products on behalf of 
his employer. In accordance with such arrangement, respondent 
made 34 payments totaling $5,362.36 during the period March 29, 
1971, through November 29, 1971, as set forth in paragraph V(b) 
of the Complaint and Notice of Hearing. 


(c) During the period January 11, 1973, through February 
22, 1974, respondent, through its plant manager Ron Walser, 
entered into an arrangement, agreement or understanding with 
David D. Miller pursuant to which respondent offered to pay 
Miller ‘‘brokerage’’ and “advertising’’ fees conditioned upon 
Miller’s purchase of MFA meat and meat food products on behalf 
of Ramey Super Markets. Such payments were determined 
according to an agreed schedule, as follows: 


Product Rate of Accrual 
Water Added Picnics $0.01 per pound 


Water Added Hams .005 per pound 
Slab Bacon .01 per pound 
Boneless Ham .02 per pound 
Gold Bond Sausage .02 per pound 
Gold Bond Weiners .16 per case 
Gold Bone Lunch Meat .16 per case 


Such offer and payments were made as an inducement to influence 
Miller to purchase MFA meat and meat food products on behalf of 
his employer. In accordance with such arrangement respondent 
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made 50 “brokerage” and ‘advertising’ payments totaling 
$6,812.93 to Miller, either personally or under the name of Miller 
Advertising Agency, during the period January 11, 1973, through 
February 22, 1974, as set forth in paragraph V(c) of the Complaint 
and Notice of Hearing, notwithstanding the fact that Miller, 
either personally or under the name of Miller Advertising Agency, 
performed no brokerage or advertising services for respondent in 
connection with respondent’s sales. 


6. During the period January 5, 1973, through June 5, 1973, 
respondent through its plant manager Ron Walser, made 
payments to Consumer’s Markets, Inc., for advertising and 
promotional services notwithstanding the fact that it did not 
make such payments available to all customers in competition 
with Consumer’s and did not ascertain whether advertising or 
promotional services were actually provided. Such payments had 
little or no relationship to the cost or approximate cost of 
advertising or promotional services, if any, provided by 
Consumer’s and were based upon the quantity of MFA meat and 
meat food products purchased by Consumer’s, as determined 
according to the following schedule: 


Product Rate of Accrual 
Fresh Pork ° $0.0075 per pound 
1# Lunch Meat .48 per case 

6 oz. Lunch Meat .32 per case 

12 oz. Gold Bond Franks .32 per case 


In accordance with such arrangement, respondent made 17 
advertising payments to Consumer’s totaling $1,986.78 during 
the period January 5, 1973, through June 5, 1973, as set forth in 
paragraph VI of the Complaint and Notice of Hearing. 


7. During the period May 29, 1970, through November 13, 
1973, respondent, through its plant manager Ron Walser, made 
payments to Ramey Super Markets for purported advertising and 
promotional services notwithstanding the fact that it did not 
make such payments available to all customers in competition 
with Ramey and did not ascertain whether advertising and 
promotional services were actually provided. Such payments had 
little or no relationship to the cost or approximate cost of 
advertising or promotional services, if any, provided by Ramey 
and, during the period beginning on or about October 27, 1972, 
through November 13, 1973, were based upon the quantity of 
MFA meat and meat food products purchased by Ramey, as 
determined according to the following schedule: 
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Product Rate of Accrual 

Water Added Picnic Hams $0.01 per pound 

Water Added Hams .005 per pound 

Slab Bacon .01 per pound 

Country Boy Sausage .02 per pound 

Gold Bond Weiners -16 per case 

Gold Bond Lunch Meat .16 per case 

Wrangler Lunch Meat .12 per case 

Fresh Pork .005 per pound 
In accordance with such arrangement, respondent made 54 
advertising payments to Ramey totaling $9,626.49 during the 
period May 29, 1970, through November 13, 1973, as set forth in 
paragraph VII of the Complaint and Notice of Hearing. 


8. Respondent, in connection with the transactions set forth in 
findings of fact 2, 3, 4 and 5, failed to keep accounts, records and 
memoranda which fully and correctly disclosed such transactions, 
in that respondent, in order to conceal the true nature of such 
payments, prepared fraudulent credit memoranda which failed to 
refiect the correct reason for and in some cases the true recipient 
of said payments. 


CONCLUSIONS 


By reason of the facts alleged in findings of fact 2, 3, 4, 5, 6 and 
7, respondent has violated sections 202(a), (b) and (e) of the Act 
(7 U.S.C. 192(a), (b) and (e)). 


By reason of the facts alleged in finding of fact 8, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent MFA Packing Division, Inc., its officers, 
directors, agents, employees, successors and assignees, directly 
or through any corporate or other device, in connection with its 
operations as a packer within the meaning of such term as defined 
in the Act, shall cease and desist from: 


1. Entering into, cooperating in, or carrying out any 
cooperative advertising or promotional plan whereby payments or 
services are rendered by respondent without providing and 
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making available said plan to all customers who compete with 
each other in the resale of respondent’s products of like grade and 
quality. 


2. Entering into, cooperating in, or carrying out any 
cooperative advertising or promotional plan wherein there is little 
or no relationship between the allowances paid by respondent and 
the cost or approximate cost of the service provided by the 
customer. 


3. Entering into, cooperating in, or carrying out any 
agreement, arrangement or understanding with any customer or 
prospective customer, or any officer, agent or employee of any 
customer or prospective customer, which involves the giving or 
offering by respondent of any money, or any gift of more than 
nominal value, to or for the benefit of any such customer or 
prospective customer, or any officer, agent, or employee thereof, 
based upon or related to the purchase of meat or meat food 
products by such customer or prospective customer from 
respondent. 


4. Making or causing to be made promotional allowance 
payments or advertising payments to parties who are not its 
customers or who are not acting as bona fide intermediaries 


actually providing promotional or advertising services on its 
behalf. 


5. Making brokerage commission payments to anyone in 
connection with its sales of meat and meat food products in 
commerce, unless lawful brokerage services are actually 
performed by the recipient of such commissions. 


Respondent shall keep accounts, records and memoranda which 
accurately reflect the true reason and recipient of all advertising, 
brokerage and promotional payments. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 16,394) 


In re Benny IncBER and Louis Norrica. P&S Docket No. 5094. 
Decided March 25, 1975. 


Consent order 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in connection with their operations as a 
packer and packer-buyer in the improper practices as found herein. Re- 
spondents are ordered to cease and desist from such violations. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed an Answer in which they admit the 
jurisdictional allegations of the Complaint and Notice of Hearing, 
neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.) and consent to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondents. 
Complainant has recommended that the Cease and Desist Order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Louis Notrica and Benny Ingber, hereinafter referred to 
as respondents, at all times material herein were partners doing 
business at Klapp’s Packing House Market (herein referred to as 
Klapp’s), with its principal place of business located at 12619 
South Euclid Avenue, Ontario, California 91762. 
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(b) Respondents at all times material herein were engaged in 
the business of manufacturing and preparing meats for sale in 
commerce. 


(c) Respondents are, and at all times material herein were, 
packers within the meaning and subject to the provisions of the 
Act. 


(d) Respondent Benny Ingber, at all times material herein, 
was engaged in the business of buying livestock in commerce for 
purposes of slaughter for said partnership. 


(e) Respondent, Benny Ingber, at all times material herein, 
was registered with the Secretary of Agriculture as a packer- 
buyer for Klapp’s. 


2. Respondents Notrica and Ingber, during 1971 and 1972, 
entered into an arrangement or otherwise had an understanding 
with one of their competitors, Ideal Packing Company, whereby 
respondent Ingber would buy for Ideal Packing Company all or 
part of said competitor’s slaughter livestock or other livestock 
supplies. 


3. Respondent Ingber, on or about the dates set forth below, 
and at diverse other times, while purchasing slaughter livestock 
for Klapp’s also purchased livestock in commerce as a market 
agency buying on a commission basis for the account of Ideal 
Packing Company. 


Date Head Amount 

11/13/72 Klapp’s 2 $ 675.44 
Ideal 7 2,499.23 

11/15/72 Klapp’s 16 2,748.99 
Ideal 32 9,113.64 

12/ 4/72 Klapp’s 5 906.22 
Ideal 44 14,159.33 

12/ 6/72 Klapp’s 7 2,246.46 
Ideal 46 17,090.86 

12/11/72 Klapp’s 4 1,337.52 
Ideal 52 19,743.75 

12/18/73 Klapp’s 14 4,121.75 
Ideal 49 20,602.82 

12/13/73 Klapp’s 8 2,847.93 
Ideal 61 26,694.61 

7/30/73 Klapp’s 7 3,198.20 
Ideal 92 41,562.49 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 
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herein, respondents have engaged in an unfair practice, in 
commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)), and sections 201.68 and 201.70 of the regulations (9 CFR 
201.68 and 201.70). 


Inasmuch as respondents have consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondents Louis Notrica and Benny Ingber, individually and 
as partners with each other or with other persons or directly or 
through any corporate or other device, shall cease and desist from 
entering into any agreement, arrangement or understanding with 
any competitor, engaged in the buying of slaughter or other 
livestock, in commerce, whereby respondents purchase all or part 
of said competitor’s slaughter or other livestock supplies. 


Respondent Ingber shall cease and desist from purchasing 
livestock as a market agency buying on commission for the 
account of others or as a dealer buying livestock for his own 
account while employed as a packer-buyer and/or has a 
substantial ownership interest in any packer subject to the Act. 


The Order shall become effective on the first day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 


(No. 16,395) 


RicHarp A. YounGc and MovunpsvitLE Livestock AUCTION Co., 


Inc. v. Harvey A. Miears. P&S Docket No. 4761. Decided 
March 26, 1975. 


Accord and satisfaction — not established — Delivery — established — De- 

ductions or allowances — allowed for overpayments on separate and unrelated 

transaction — Evidence — absence of as to cause of condition, present as to 
delay in transit — Risk of loss — in transit — Reparation 


Where respondent purchased and received the animals in issue and failed to 
prove that they were not in good condition when loaded on the carrier, the 
risk of loss in transit must be borne by respondent. Further, respondent has 
failed’ to establish accord and satisfaction. Respondent is liable, after deduc- 
tions for overpayments on separate and unrelated transactions, to complain- 
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ant Young for the amount of $1,247.86, for which reparation is awarded, and 
to complainant Moundsville Livestock Auction Co. for the amount of 
$3,545.00 for which reparation is awarded. 


James C. Gardill, Wheeling, W. Va., for complainants. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seqg.). An 
informal complaint was filed by Richard A. Young and 
Moundsville Livestock Auction Co., Inc. on April 25,1972, and a 
formal complaint was filed on June 13, 1972, seeking reparation in 
the total amount of $4,895.55. Of this amount, $3,912.69 is 
alleged to be the unpaid balance on 15 cows sold by complainants 
to Harvey A. Miears on or about February 14, 1972, and $982.86 
represents an alleged unpaid balance on 40 cows likewise sold by 
complainants to respondent on or about February 9, 1972. 


A copy of the formal complaint, along with a copy of the 
investigation report prepared by the Packers and Stockyards 
Administration and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), was served on the 
respondent on or about November 6, 1972, and a copy of the 
investigation report was served on the complainant on November — 
9, 1972. Respondent was initially represented by counsel and filed 
an answer which was served on the complainant on February 26, 
1973. An oral hearing was requested by respondent in his answer. 


The hearing was held in Little Rock, Arkansas, on January 18, 
1974, before Claude W. Skelton of the Office of the General 
Counsel of this Department. Complainant Young was represented 
by Mr. James C. Cardill of Phillips, Holden and Marshall, 
Wheeling, West Virginia. The corporate complainant was 
represented by its President, complainant Young. Mr. Kenneth 
Hicks of Kienzle, Hicks and Jay answered for respondent, but 
withdrew with consent before the hearing and the respondent 
appeared at the hearing pro se. 


FINDINGS OF FACT 


1. At all times material herein complainant Richard A. Young 
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was engaged in business as a dealer, buying and selling livestock 
in commerce for his own account, with his principal place of 
business at Moundsville, West Virginia, and was so registered 
with the Secretary under the Act, and complainant Moundsville 
Livestock Auction Co., Inc. was engaged in business as a market 
agency selling livestock on commission, and as a dealer buying 
and selling livestock for its own account, operating on a posted 
stockyard of the same name, subject to the Act, at Moundsville, 
West Virginia, and was so registered with the Secretary under the 
Act. 


2. At all times material herein respondent Harvey A. Miears of 
Prague, Oklahoma was engaged in business as a dealer buying 
and selling for his own account, livestock, in commerce, and was 
so registered with the Secretary under the Act. 


3. Complainants and respondent, prior to the times material 
herein, carried on modestly active trading in livestock between 
complainants’ principal place of business in Moundsville, West 
Virginia, and respondent’s place of business in Prague, 
Oklahoma. All transactions were agreed-on by telephone. 
Complainants were familiar with the type and class of livestock 
required by respondent, and, when animals were assembled which 
were believed to be adequate for respondent’s dealing, this 
information was transmitted by telephone to respondent. Re- 
spondent then indicated whether he agreed to buy the animals 
described. Upon acceptance of a specified lot at an agreed price, 
respondent arranged for motor carrier transportation F.O.B. 
Moundsville, West Virginia, with the animals being delivered 
either to respondent’s place of business or other specified 
locations. 


4. On or about February 2, 1972, complainant Young 
telephoned respondent and informed him that he had available 93 
calves, 86 of these animals being from his dealer account at a price 
of $13,978.81, and seven from the corporate complainant’s market 
agency account at a price of $1,018.86. Respondent agreed to 
purchase these animals and directed that they be loaded for 
shipment to the Boyd-Adams Commission Company in 
McAlester, Oklahoma on a carrier arranged-for by respondent. 
These animals were invoiced to respondent by complainants on 
February 9, 1972, for the agreed total price of $14,997.67. In 
payment respondent remitted on February 4, 1972, his personal 
check for the sum of $15,064.81, an overpayment of $67.14. 
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Complainant Young received the overpayment. These calves 
which were to be delivered to Boyd-Adams Commission 
Company, were as represented by complainant when loaded, but 
they were delayed several days in transit, and upon arrival at 
McAlester most were sick and required medical attention. Two of 
the animals died in the stockyards, half of those remaining were 
sold through the commission company, and the remainder were 
moved by respondent to his place of business in Prague, 
Oklahoma. 


5. On or about February 9, 1972, complainant Young 
telephoned respondent and indicated that he had seven cows and 
33 steers and heifers for sale for $6,549.47. Respondent directed 
complainant Young to load these animals for shipment to Prague, 
Oklahoma. Complainant Young complied, loading the animals on 
a truck engaged by respondent, and in due course they were 
delivered to respondent. About the time these animals were 
delivered, respondent again telephoned complainant Young and 
advised him that approximately 20 of the calves from the previous 
shipment had died, and that respondent’s loss on these animals 
was calculated to be $2,100.00. Respondent stated that he was 
deducting half of this amount, or $1,050.00, from the $6,549.47 
which was owed for the latest shipment. Complainant Young 
negotiated respondent’s check for $5,499.47, that is, $1,050.00 
less than $6,549.47. 


6. On or about February 14, 1972, complainant Young 
telephoned respondent who was then in Kentucky, and advised 
him that he had on hand 15 cows which he thought would be 
suitable for respondent’s purposes. Respondent agreed to accept 
these animals, and since there was less than a truck load advised 
complainants to load and ship them as space was available on 
trucks dispatched by respondent for later shipments. On 
February 14, 1972, the corporate complainant billed respondent 
for $3,647.00 for 14 cows, and on February 15, 1972, complainant 
Young billed respondent for $265.00 for one cow. Respondent has 
not paid for these animals. 


7. Seven of these cows were picked up at Moundsville, West 
Virginia by a carrier arranged-for by respondent, along with 74 
steers and heifers which respondent agreed on or about February 
15, 1972 to buy for a price which respondent paid in full. The truck 
carrying these animals broke down at Pacific, Missouri, where 
another carrier, Smith Brothers, was engaged to finish the 
shipment. Smith Brothers delivered the 74 steers and heifers to 
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United Commission Company in Oklahoma City according to 
respondent’s direction, and delivered the seven cows to Chandler 
Livestock Auction Company where they were picked up by 
respondent’s son. The remaining eight cows from the February 
14, 1972 billing were loaded on a truck arranged-for by respondent 
along with 19 steers and heifers which respondent agreed on or 
about February 17, 1972, to buy, for a price which respondent 
paid in full. These animals were invoiced to the driver rather than 
to the respondent for the reason that the driver had no license to 
transport livestock for hire. In due course the 19 steers and heifers 
were delivered to respondent. 


9. The informal complaint by which this action was 
commenced, was filed within 90 days after the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


Respondent agreed on February 2, 1972 to purchase 93 calves 
for the sum of $14,997.67. Respondent contends that many of the 
calves were sick at the time they were received by him at the 
Boyd-Adams Commission Company in McAlester, Oklahoma, 
and that because of their condition the value of the animals to him 
was reduced to the point that he lost $2,100.00. Respondent 
alleges that complainant Young agreed to absorb one-half of this 
loss on the transaction or $1,050.00 which was to be deducted 
from the purchase price of a later shipment. 


The evidence produced neither reveals the cause of the illness of 
the animals nor establishes that the animals were other than as 
represented when they were loaded on the carrier supplied by 
respondent for shipment. The evidence does reflect that the 
animals were delayed in transit on the carrier arranged-for by 
respondent for a period of several days, and on the basis of the 
record it must be concluded that the animals met the contract 
conditions at the time they were delivered to the carrier, but were 
sick on arrival because of their prolonged period of confinement in 
transit. 


It is undisputed that the contract of purchase was F.O.B. 
Moundsville, West Virginia, and that the carrier was engaged, 
dispatched and controlled by respondent. Under such a contract 
in the absence of some breach by the seller, the risk of loss in 
transit must be assumed by the buyer. Jim Miller v. Leoti 
Livestock et al., 28 A.D. 1303 (1969); Chase Manhattan Bank v. 
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Nissho Pacific Corp., 254 N.Y.S.2d 571 (1964), affirmed 265 
N.Y.S.2d 660, 16 N.Y. 2d 999; Deming Cattle Sales v. Noll, 28 
A.D. 1011 (1969); U.C.C. §§ 2-401, 2-509(1). Accordingly, unless 
part of the loss resulting from the delay in transit was accepted by 
complainant by subsequent agreement, it must be assumed by 
respondent. 


Respondent contends that he advised complainants of the 
amount at which he had calculated his loss on the animals, and 
informed complainant Young that he would deduct one-half of 
this amount from the contract price of $6,549.47 due for 33 steers 
and heifers which he purchased from complainants on February 9, 
1972. Respondent made the deduction and forwarded his check for 
$5,499.47 to complainants, and primarily upon the basis that this 
check was negotiated by complainants, respondent urges in 
substance that complainants’ claim has been the subject of accord 
and satisfaction. There is no merit to this contention. 


The evidence does not support the contention that com- 
plainants agreed upon an accord and satisfaction. 


No such agreement is to be implied from complainants’ 
negotiation of the check. It is true that payment by a check on 
which there has been written some memorandum notation 
indicating that it represents payment in full, coupled with the 
retention of the check and its negotiation by a creditor, may 
constitute an accord and satisfaction discharging a claim in its 
entirety. However, this is not true when there are two claims 
dependent upon different facts or two separate transactions in 
only one of which the amount due is in dispute. Under these 
circumstances the payment of the undisputed claim does not bar 
recovery on the disputed claim. As stated in Mason Dixon 
Livestock Market v. N. Weinberg, 23 A.D. 933 at 937: 


To allow a debtor to impose a condition that the creditor must, in order to 
obtain what is admittedly due him agree to forego a claim which is in 
dispute, is to allow him to use unwarranted economic coercion. Such a 
condition is void. The creditor may take the payment admittedly due him 
free of the void condition which the debtor has sought to impose. . . . The 
payment of an admitted liability is not a consideration for an accord and 
satisfaction of another independent liability. 
See also Presho Livestock Auction Co. v. Gehan Commission Co., 
6 A.D. 539 (1947); Keene v. Gauen, 22 F.2d 723 (5th Cir., 1927). 
It is concluded, therefore, that complainants’ retention and 
negotiation of the check in the sum of $5,499.47 for the unrelated 
purchase of seven cows and 33 steers and heifers, did not operate 
as a discharge of the respondent’s liability to complainants for the 
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full purchase price on the disputed shipment, nor relieve him from 
liability for the remainder of the purchase price due for the 
animals for which the check was remitted. 


There was an unrelated purchase by respondent from 
complainants of 15 cows on February 14, 1972. Respondent denies 
that these animals were purchased or received. 


The evidence clearly reflects that seven of the animals were 
transported to and accepted by respondent without objection, and 
on the basis of the record as a whole it must be concluded that all 
seven of the animals were ordered. 


The evidence is further convincing that the remaining eight 
animals were delivered to a carrier engaged and dispatched by 
respondent. While respondent denies that these animals were 
received by him, it must be noted that respondent relies 
primarily, if not solely, upon his memory without adequate 
records to account for all of his dealings with complainant. More 
important, however, it is established that when goods are shipped 
F.O.B. point of origin, delivery to the carrier in accordance with 
the contract is tantamount to delivery to the purchaser. Milam’s 
Spot Cash Wholesale House v. Nomey, 154 So. 467 (1934), 
U.C.C. §§ 2-401 and 2-509(1); Deming Cattle Sales v. Noll, 


supra. Upon the proper delivery to the carrier both the property 
rights and the risk of loss passed to respondent, and even if the 
eight cows were not physically delivered to respondent at their 
final destination as a result of some unexplained loss in transit, 
their loss on the carrier must be assumed by respondent. 


On the basis of the record it must be legally concluded that 
respondent received the 15 cows in question for which no payment 
has been made. 


The failure to pay the full purchase price for livestock 
purchased in commerce isa violation of the Act unless such failure 
is justified. Alabama v. Price, 20 A.D. 228 (1961). The burden of 
proving such justification by a preponderance of the evidence is 
upon respondent as purchaser. U. B. Livestock v. Clark, 25 A.D. 
595 (1966). The respondent has failed to sustain that burden and 
he shall be ordered to pay to complainant Richard A. Young, the 
balance remaining on the 33 steers and seven cows purchased on 
or about February 7, 1972, or the sum of $1,050. From this 
amount respondent is due a credit of $67.14 for an undisputed 
overpayment on a separate transaction not otherwise material to 
this proceeding. 
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Respondent shall further be ordered to pay to complainant 
Moundsville Livestock Auction Co., Inc., the sum of $3,647.00 
for the 14 cows billed to him on February 14, 1972, and to Richard 
A. Young the sum of $265.00 for one cow billed to him the next 
day. Against the amount due Moundsville Livestock Auction 
Company, the respondent is due a credit in the amount of $102.00 
for an undisputed overpayment on a separate transaction not 
otherwise material to this proceeding. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C. 1970 ed., Appendix p. 550). It constitutes ‘‘an 
order for the payment of money” within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent Harvey A. Miears does not 
comply with this order within the time limit in this order, 
complainants may within one year of the date of this order file in 
the District Court of the United States for the District in which 
they reside or in which is located the principal place of business of 
the respondent, or in any State Court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which 
they claim damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed 
in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the District Court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon their appeal. That section 
further provides that if the petitioners finally prevail they shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 
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On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date hereof, respondent Harvey A. 
Miears shall pay to complainant Richard A. Young the sum of 
$1,247.86, plus interest thereon at the rate of 8 % per annum from 
April 1, 1972 until paid, and shall pay to complainant 
Moundsville Livestock Auction Co., Inc., the sum of $3,545.00, 
plus interest thereon at the rate of 8% per annum from April 1, 
1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 16,396) 


In re Sout Centra Livestock DEA.Lers, Inc. P&S Docket No. 
5092. Decided March 26, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for vio- 
lating the Act and regulations in that it is insolvent. Respondent is suspend- 
ed as a registrant under the Act until it demonstrates that it is no longer 
insolvent. 


Thomas Walsh, for complainant. 
Larry D. Garnon, Glasgow, Ky., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of the respondent does not 





SO. CENTRAL LIVESTOCK DEALERS 639 
Cite as 34 A.D. 638 


meet the requirements of the Act and that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) South Central Livestock Dealers, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Smiths Grove, Kentucky 42171. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of April 30, 1974, 
exceeded its current assets. As of said date, respondent had 
current liabilities totaling $652,710.90 and current assets totaling 
$509,501.67, resulting in an excess of current liabilities over 
current assets of $143,209.23. 


(b) Respondent’s current liabilities as of July 31, 1974, 
exceeded its current assets. As of said date, respondent had 
current liabilities totaling $734,450.00, and current assets 
totaling $438,125.06, resulting in an excess of current liabilities 
over current assets of $296,279.94. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period from April 30, 1974 through 
July 31, 1974, engaged in business as a dealer in commerce, 
notwithstanding that during such period respondent’s current 
liabilities exceeded its current assets. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 640 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, 
shall cease and desist from operating as a dealer in commerce 
while its current liabilities exceed its current assets. 


Respondent is suspended as a registrant under the Act until it 
demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,397) 


In re DeJonc Packinc Company, F. Weser, Inc., Ferry Bros., 
Inc., FLorence Packinc Co., Hycrape Foop Propucts Cor- 
PORATION, McRae Packinec, Inc., Mount VERNON Meat Co., 
Inc., JEss GALBREATH, Rospert V. Kratzic, Joun F. LEnz, 
and Gene Tuorp. P&S Docket No. 5087. Decided March 27, 
1975, as to Jess Galbreath. 


Consent order 


Respondent Jess Galbreath has consented to the issuance of the order herein 
against him for violation of the Act and regulations in failing to pay when 
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due for livestock purchased in commerce and other improper practices as 
found herein. Respondent Galbreath is ordered to cease and desist from 
such violations. 


Harold Reuben, for complainant. 
Respondent Jess Galbreath pro se. 
Edward D. Jones, Stonwood, Wash., for respondent Florence Packing Co. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq. ). 


Respondent Jess Galbreath has filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the Rules of Practice (9 CFR 202.1 et 
seq. ), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations in the 
complaint, the order to become effective on the first day after 
service upon said respondent. Complainant has recommended 
that the order consented to by said respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent Jess Galbreath is an individual doing 
business as a partner in Galbreath Packing Co., whose principal 
place of business is located at Burlington, Washington, and 
whose business address is Route 1, Burlington, Washington 
98233. 


(b) Respondent Jess Galbreath is now and at all times 
material herein was engaged in the business of buying livestock in 
commerce for purposes of slaughter and manufacturing or 
preparing livestock products for sale or shipment in commerce. 


(c) Respondent Jess Galbreath is now and at all times 
material herein was a packer within the meaning and subject to 
the provisions of the Act. 
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2. Burlington Sales Pavilion, Inc. stockyard, Burlington, 
Washington; Enumclaw Sales Pavilion stockyard, Enumclaw, 
Washington; Farmers Auction stockyard, Everson, Washington; 
Lynden Auction Market, Inc., stockyard, Lynden, Washington; 
Marysville Livestock Auction, Inc., stockyard, Marysville, 
Washington; Snohomish Auction Market stockyard, Snohomish, 
Washington; and Tacoma Livestock Market  stockyard, 
Spanaway, Washington, hereinafter referred to as the stockyards, 
are now and at all times material herein were stockyards posted 
under and subject to the provisions of the Act. 


3. Under the customary and approved trade practices and 
marketing procedures established at livestock auction markets, 
including the stockyards referred to in findings of fact 2 
hereinabove, the purchase of any livestock thereat is on an ‘‘as is”’ 
basis, unless expressly specified otherwise by such markets at the 
time of the purchase of a noticeably unhealthy animal, and the full 
payment therefor is due within one business day of such purchase, 
absent a different arrangement expressly agreed upon by the 
relevant parties before the time of the purchase of the animal. 


4. (a) During a period of time commencing around or shortly 
before February 1972 and continuing until around or shortly after 
May 1974, respondent Jess Galbreath entered into and 
participated in a conspiracy, combination, agreement or 
arrangement with the other respondent packers to unilaterally 
and unfairly dictate terms and conditions for their purchases of 
cattle at the stockyards which were contrary to and violative of 
the stockyards’ customary and approved trade practices and 
marketing procedures described in findings of fact 3 hereinabove. 
Specifically, respondent Jess Galbreath and the other respondent 
packers entered into and participated in a collective scheme 
whereby they attempted to make their purchases of cattle at the 
stockyards subject to the condition that there would be no 
payment for any livestock purchased at the stockyards which 
were found after slaughter to be unfit for human consumption and 
to delay their payments for all livestock purchased at the 
stockyards until the close of the third business day following such 
purchases. 


(b) Although the livestock buying operations of respondent 
Jess Galbreath and the other respondent packers should have 
been conducted in competition with and independently of each 
other, their conspiracy, combination, agreement or arrangement 
to arbitrarily and unjustly revise the established trade practices 
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and marketing procedures of the stockyards as applied to their 
purchases of livestock thereat and their course of conduct in 
connection therewith was designed for the purpose of and had the 
effect of limiting and restraining commerce with respect to such 
livestock transactions. As part of and in furtherance of such 
conspiracy, combination, agreement or arrangement, respondent 
Jess Galbreath engaged in the acts specified in findings of fact 5 
through 6 hereinbelow. 


5. (a) From on or shortly before February 8, 1972 to on or 
about February 15, 1972, respondent Jess Galbreath and nine of 
the other respondent packers or their authorized representatives 
agreed upon and signed a written document which stated, in 
essence, that they would thereafter make bids for cattle only upon 
the condition that such livestock be found after slaughter to be fit 
for human consumption by appropriate Government inspectors 
and that beginning March 1, 1972, payment for such livestock 
would be delayed until the close of the third bank business day 
following the date of the bid therefor in order to determine 
whether such livestock was fit for human consumption and no 
payment would be made for any of such livestock found to be unfit 
for human consumption. Between on or about February 15, 1972 
to on or about February 23, 1972, copies of said written document 
were sent to the stockyards. 


(b) None of the owners of the stockyards accepted the terms 
and conditions demanded by respondent Jess Galbreath and the 
nine other respondent packers signing the February 1972 written 
document described in subparagraph (a) of this finding of fact 
hereinabove. On February 23, 1972, Marysville Livestock 
Auction, Inc., sent letters to respondent Jess Galbreath and the 
nine other respondent packers signing the written document in 
question advising them that it considered their pronounced 
purchasing policy to be an open violation of the Act and that it 
was rejecting such pronouncement. Additionally, Lynden 
Auction Market, Inc., and Snohomish Auction Market registered 
complaints with the Packers and Stockyards Administration of 
this Department concerning their disapproval of such 
pronouncement; Burlington Sales Pavilion, Inc., and Tacoma 
Livestock Market made specific announcements that they would 
continue to sell livestock on an ‘‘as is’’ basis; Burlington Sales 
Pavilion, Inc., and Lynden Auction Market, Inc., continued to 
rely on signs posted at their respective establishments that 
livestock are sold ‘‘as is”; and Snohomish Auction Market orally 
contacted one of the nine other respondent packers regarding the 
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pronouncement. 


(c) On March 9, 1972, the Packers and Stockyards 
Administration sent letters to respondent Jess Galbreath and the 
nine other respondent packers signing the written document in 
question advising them that it considered their pronounced 
purchasing arrangements to be a violation of the Act and that 
further administrative action in this regard would be necessary if 
they did not ‘‘reconsider’’ such arrangement. 


6. (a) Respondent Jess Galbreath and the other respondent 
packers refused to make any bids for or purchases of cattle at the 
stockyards during a period of time from on or about May 1, 1974 
through on or about May 15, 1974. 


(b) The course of action by respondent Jess Galbreath and 
the other respondent packers in refusing to buy livestock from the 
stockyards during the first two weeks of May 1974 was taken 
despite the fact that they were regular purchasers of livestock 
from the stockyards. 


(c) Respondent Jess Galbreath and the other respondent 
packers resumed their regular purchases of livestock at all of the 
stockyards beginning on or around May 16, 1974. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 through 6 
hereinabove, respondent Jess Galbreath, in his capacity as a 
packer, has violated sections 202(a), (e) and (g) of the Act (7 
U.S.C. 192(a), (e) and (g)) and sections 201.43(b), 201.69 and 
201.70 of the regulations (9 CFR 201.43(b), 201.69, 201.70). 


Inasmuch as respondent Jess Galbreath has consented to the 
issuance of the following order, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent Jess Galbreath, directly or through any corporate 
or other device, in connection with his operations as a packer, 
shall cease and desist from: 


1. Entering into or acting in furtherance of any conspiracy, 
combination, agreement or arrangement with any other packer or 
livestock buyer for the purpose or with the effect of establishing or 
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imposing any terms or conditions relating to the purchase of or 
the payment for livestock purchased in commerce. 


2. Conducting any of his operations relating to the purchase of 
livestock in commerce jointly or in combination with any other 
packer or livestock buyer, or furnishing any information of such 
buying operations to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon said respondent. 


(No. 16,398) 


In re DeJonc Packinc Company, ET AL. P&S Docket No. 5087. 
Decided March 27, 1975, as to Florence Packing Co. 


Order of Dismissal as to Florence Packing Co. 


Harold Reuben, for complainant. 
Edward D. Jones, Stonwood, Wash., for respondent Florence Packing Co. 


Decision by John A. Campbell, Administrative Law Judge. 


For good cause shown, as stated in complainant’s response to 
the motion of Florence Packing Co. for dismissal as a party to this 
proceeding, respondent Florence Packing Co. is hereby dismissed 
as a party to this proceeding. As requested in complainant’s 
motion this dismissal is without prejudice to the right of 
complainant to institute further action against said respondent or 
persons associated with said respondent. 


(No. 16,399) 


In re Fitz Rancuo, Inc. a Corporation, and Dennis Norman Fi1z, 
an Individual. P&S Docket No. 4992. Decided March 29, 
1975. 
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Checks or drafts — insufficient funds — Insolvency — current liabilities ex- 
ceeding current assets — Purchase price — failure to pay when due — Appli- 
cation for registration denied — Sanction against individual respondent 


Where respondent violated the Act and regulations in failure to pay when due 
and the issuance of insufficient funds checks in purported payment for live- 
stock purchased and received in commerce and in failing to meet the finan- 
cial requirements of the Act, the application of the corporate respondent for 
registration is denied and the individual respondent is suspended as a regis- 
trant under the Act for 7 days and thereafter until he demonstrates that he 
is no longer insolvent. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an Order to Show Cause and disciplinary proceeding 
under the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seq. ), hereinafter called the Act. 
It was instituted by a Complaint and Order to Show Cause filed 
by the administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The Complaint and 
Order to Show Cause alleges that respondents have wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)) and that the 
individual respondent’s and respondent-applicant’s financial 
conditions do not meet the requirements of the Act (7 U.S.C. 
204). 


Copies of the Complaint and Order to Show Cause and the 
Rules of Practice governing proceedings under the Act were 
served upon respondents and applicant by the Hearing Clerk by 
certified mail. 


Respondents and applicant were informed in the letter of 
service that an answer should be filed within 20 days, and that 
failure to answer denying the allegations in the Complaint and 
Order to Show Cause and requesting an oral hearing would 
constitute admission of such allegations and waiver of such 
hearing. Respondents and applicant failed to file an answer to the 
complaint. 


Accordingly, the material facts alleged in the Complaint and 
Order to Show Cause, which are admitted by respondents’ and 
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applicant’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


This decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Filz Rancho, Inc., hereinafter referred to as the respond- 
ent-applicant, is a corporation with its principal place of business 
located at Greenville, Ohio 45331. On May 21, 1974, respondent- 
applicant filed an application for registration as a dealer under the 
provisions of the Act and the regulations promulgated 
thereunder. 


(b) Respondent-applicant, at all times material herein, was 
a corporate device owned, directed, controlled, and managed by 
its president, Dennis Norman Filz, and was engaged in the 
business of buying and selling livestock in commerce for its own 
account as a dealer within the meaning and subject to the 
provisions of the Act. 


(c) Dennis Norman Filz, hereinafter referred to as the 
individual respondent, is an individual doing business as Filz 
Rancho with his principal place of business located at Greenville, 
Ohio 45331, and who at all times material herein was: 

(1) President, manager, and principal owner of the 
respondent-applicant; 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent-applicant’s current liabilities presently 
exceed its current assets. 


(b) As of February 19, 1974, respondent-applicant had 
current liabilities totalling $37,310.24 and current assets totalling 
$18,907.56, resulting in an excess of current liabilities over 
current assets of $18,402.68. 


(c) The financial statement accompanying respondent- 
applicant’s application for registration as a dealer shows that 
respondent-applicant, as of April 30, 1974, had current assets in 





648 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 645 


an amount of $36,751.56 and current liabilities in the amount of 
$86,000.62 or an excess of current liabilities over current assets of 
$49,249.06. 


(d) Respondent-applicant, under the ownership, direction, 
control, and management of the individual respondent, during the 
period February 19, 1974, through April 30, 1974, engaged in 
business as a dealer within the meaning and subject to the 
provisions of the Act, buying and selling livestock in commerce, 
notwithstanding the fact that during such period, respondent- 
applicant’s current liabilities exceeded its current assets. 


3. (a) The individual respondent’s current liabilities presently 
exceed his current assets. 


(b) As of December 31, 1973, the individual respondent had 
current liabilities totalling $118,679.57 and current assets 
totalling $40,501.27, resulting in an excess of current liabilities 
over current assets of $78,178.30. 


(c) As of January 31, 1974, the individual respondent had 
current liabilities totalling $103,134.84 and current assets 
totalling $15,823.58, resulting in an excess of current liabilities 
over current assets of $87,311.26. 


(d) The individual respondent, during the period December 
31, 1974, through January 31, 1974, engaged in business as a 
dealer buying and selling livestock in commerce, notwithstanding 
the fact that during such period, respondent’s current liabilities 
exceeded his current assets. 


4. (a) The respondent-applicant, under the direction, 
control, and management of the individual respondent, in 
connection with its operations as a dealer within the meaning and 
subject to the provisions of the Act, on or about the dates and in 
the transactions set forth below, purchased livestock in 
commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the acount upon which such checks were drawn. 


Date of No. of Head Purchased at 
Purchase and Species Amount or From 
3/21/74 34 Hogs $2,556.25 Warren Carmony 
3/26/74 25 Hogs 2,004.75 Brookville, Ohio 
6/24/74 16 Hogs 1,242.88 7. 
4/29/74 80 Hogs 5,541.84 a 


12 Cattle Henry Co. Livestock Auction 
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Date of No. of Head Purchased at 
Purchase and Species Amount or From 


New Castle, Indiana 
5/ 7/74 mie 2,304.81 Charles Osswald 
Brookville, Ohio 
5/ 9/74 2 Cattle 875.56 Nick Brown 
Brookville, Ohio 
5/11/74 40 Hogs 2,511.00 Don Curtin 
Greenville, Ohio 
5/21/74 41 Hogs 2,381.26 Richard Harrison 
Bradford, Ohio 


(b) The respondent-applicant, under the direction, control, 
and management of the individual respondent, in connection with 
its operations as a dealer within the meaning and subject to the 
provisions of the Act, on or about the dates and in the 
transactions set forth in (a) above, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


(c) As of June 10, 1974, there remained unpaid by the 
individual respondent and the respondent-applicant a total of 
$2,381.26 for livestock set forth in (a) above. 


CONCLUSIONS 


By reason of the facts found in paragraphs 2 and 3 herein, the 
individual respondent’s and the respondent-applicant’s financial 
conditions do not meet the requirements of the Act (7 U.S.C. 
204), and respondents have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


By reason of the facts found in paragraph 4 herein, the respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in paragraphs 2 and 4 herein, the 
respondent-applicant’s application for registration should be 
denied. 


ORDER 


Respondent Filz Rancho, Inc., its officers, directors, agents, 
and employees, directly or through any corporate or other device 
in connection with its operations under the Act and Dennis 





650 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 645 


Norman Filz, his agents, and employees, directly, through any 
corporate or other device, or as officers, directors, agents, or 
employees of the corporate respondent shall cease and desist 
from: 


1. Operating as a dealer while their current liabilities exceed 
their current assets; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


3. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts. 


Respondent Dennis Norman Filz is suspended as a registrant 
under the Act for a period of 7 days and thereafter until he 
demonstrates that he is no longer insolvent. When Dennis Nor- 
man Filz demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 7 day period. 


Applicant’s application for registration is denied. When 
applicant demonstrates that it is no longer insolvent, applicant’s 
application for registration will be reconsidered in light of the 
circumstances existing at that time. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


*The Decision and Order became final March 29, 1975 — Ed. 
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promptly and in full — Publication of facts . 


Turee “D” Saves, Inc. v. PLATTEVILLE Potato Associa- 
tion, Inc. PACA Docket No. 2-3480. Agreement as 
to price — absence of — Contract — conclusion for 
“B”’ seed potatoes — failure to supply — Breach of 
contract — Damages — absence of for cover purchase 
— Reparation . 
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Perishable Agri. Commodities Act, 1930 — Cont. 


WELLS AND Wane Fruit Co. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3666. Default 


Wiuiam Karas & Sons v. Epwin B. Sosiscu, Inc. PACA 
Docket No. 2-3699. Default 


Wotr, Harry v. MENDELSON-ZELLER Co., Inc. PACA 
Docket No. 2-3474. Contract — failure to establish 
breach of — Evidence — not supporting claim of 
rejection — Reparation . 


(No. 16,400) 


HANOVER INTERNATIONAL CORPORATION v. BALL BROKERAGE Co., 
Inc. PACA Docket No. 2-2914; THomas E. Moore v. Han- 
OVER INTERNATIONAL CORPORATION and/or BALL BROKERAGE 


Co., Inc. PACA Docket No. 2-2880; D. Parke Custis & Son 
uv. HANOVER INTERNATIONAL CoRPORATION and/or BALL Broxk- 


ERAGE Co., Inc. PACA Docket No. 2-2881. Decided April 4, 
1975. 


Broker — obligations fulfilled — Contract — failure to fulfill as to 30,000 and 
100,000 cwt. of potatoes rests on complainant, not respondent — Dismissal 


Where a valid and binding contract was negotiated by respondent Ball Broker- 
age Co. and where complainant Hanover failed to timely provide the neces- 
sary letter of credit resulting in postponement of shipment, complainant is 
held responsible for its actions and respondent Ball is not liable either as 
principal or broker. The complaint against respondent Ball Brokerage is 
dismissed. 


Broker — established — Dismissal 
Where respondent broker did not breach any of its duties to complainant Moore, 
the complaint against the respondent Ball Brokerage Co. is dismissed. 
Broker — obligations of — Damages — absence of — Dismissal 
Where complainant D. Parke Custis & Son suffered no damages as a result of re- 
spondent Ball’s failure to inform it of the expiry date of the Letter of Credit, 


the complaint against said respondent is dismissed. 


Settlement — constituting satisfaction — Dismissal 
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Where respondent Hanover was primarily liable to complainants Thomas E. 
Moore and D. Parke Custis & Son for failure to pay the full contract prices 
for the produce in issue, the complainants, at their own discretion, settled 
with Hanover for a lesser price. That settlement constitutes satisfaction for 
Hanover’s liability to the complainants. The complaints against respond- 
ent Hanover International Corporation is therefore dismissed. 


Martin N. Kroll, New York, N.Y., for complainant/respondent Hanover Inter- 
national Corporation. 
Thomas J. Ridgely, Dover, Dal., for complainant Thomas E. Moore. 
Howard Berman, Wilkesbarre, Penn., for respondent Ball Brokerage Co. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By agreement of the parties, all three matters were 
consolidated for hearing and are consolidated for the purpose of 
this opinion. 


A timely complaint was filed by Hanover International 
Corporation in which an award of reparation is sought against 
respondent, Ball Brokerage Company, Inc., in the amount of 
$257,201.95, in connection with a transaction involving the 
purchase of potatoes for shipment in foreign commerce. Copies of 
the Department’s investigation report were served upon each of 
the parties. A copy of the formal complaint was served upon this 
respondent who filed an answer thereto denying liability to 
complainant Hanover International Corporation. 


A timely complaint was filed by Thomas Edward Moore, doing 
business as Thomas E. Moore, in which an award of reparation is 
sought against Hanover International Corporation and/or Ball 
Brokerage Company, Inc., co-respondents, in the amount of 
$8 ,869.50, in connection with a transaction involving the sale and 
shipment of potatoes in interstate commerce. Copies of the 
Department’s investigation report were served upon each of the 
parties. A copy of the formal complaint was served upon these 
respondents who filed answers thereto denying liability to 
complainant Thomas E. Moore. 


A timely complaint was filed by D. Parke Custis & Son in which 
an award of reparation is sought against Hanover International 
Corporation and/or Ball Brokerage Company, Inc., co-respond- 
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ents, in the amount of $40,704.80, in connection with a 
transaction involving the sale and shipment of potatoes in 
interstate commerce. Copies of the Department’s investigation 
report were served upon each of the parties. A copy of the formal 
complaint was served upon these respondents who filed answers 
thereto denying liability to complainant D. Parke Custis and Son. 


The respondents requested an oral hearing. Oral hearings were 
held in Scranton, Pennsylvania, on July 11, July 12, and 
September 5, 1973, before Frank J. Leber, Presiding Officer, 
Office of the General Counsel, United States Department of 
Agriculture. All parties appeared at the hearings and were 
represented by counsel. 


Complainant-respondent Hanover International Corporation 
offered the testimony of its President, Mr. Gilbert D. Heller. 
Complainant Moore offered the testimony of Mr. Thomas E. 
Moore and Mr. William B. Towles. Complainant D. Parke Custis 
& Son offered the testimony of Mr. Philip Custis. Respondent 
Ball Brokerage Company, Inc., offered the testimony of its 
President, Mr. Philip Cutler. With the exception of complainant 
Thomas E. Moore, all parties filed briefs. 


FINDINGS OF FACT 


1. Complainant-respondent Hanover International Cor- 
poration (hereinafter referred to as Hanover), is a corporation 
whose address is Room 2538, 60 East 42nd Street, New York, 
New York. At the time of the transactions involved herein, 
Hanover was not licensed under the Act, but was operating 
subject to a license as a corporation. Hanover subsequently 
became licensed under the Act on October 20, 1972. 


2. Complainant Thomas Edward Moore (hereinafter referred to 
as Moore), is an individual doing business as Thomas E. Moore, 
whose address is P. O. Box 794, Dover, Delaware. At the time of 
the transactions involved herein, Moore was licensed under the 
Act. 


3. Complainant D. Parke Custis & Son (hereinafter referred to 
as Custis & Son), is a partnership composed of Daniel Parke 
Custis and Philip Randall Custis, whose address is Nassawadox, 
Virginia. At the time of the transactions involved herein, Custis & 
Son was licensed under the Act. 


4. Respondent Ball Brokerage Company, Inc. (hereinafter 
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referred to as Ball Brokerage), is a corporation whose address is 
P. O. Box 506, Scranton, Pennsylvania. At the time of the 
transactions involved herein, Ball Brokerage was licensed under 
the Act. 


5. On or about August 16, 1972, in the course of interstate and 
foreign commerce, Hanover orally contracted to purchase ap- 
proximately 130,000 100 lb. burlap bags of potatoes, consisting 
of 100,000 burlap bags of Michigan table stock potatoes, and 
30,000 burlap bags of Virginia table stock potatoes. The agreed 
terms of sale were $3.65 per cwt. f.a.s. Norfolk, Virginia. The time 
of shipment was to be the week of August 27, 1972, and payment 
was to be made pursuant to an irrevocable letter of credit for the 
total invoice amount. 


6. The contract was negotiated by Ball Brokerage on behalf of 
Custis & Son, and the Jack Mall Potato Company, Inc., of Bay 
City, Michigan, as sellers. 


7. Ball Brokerage issued a memorandum of sale, dated August 
16, 1972, for the sale of approximately 30,000 burlap bags of 
Virginia table stock potatoes under the terms and conditions set 
forth above, and indicating the buyer as Hanover International 
Corporation, 60 East 42nd Street, New York, New York. The 
seller was described as ‘‘Miscellaneous Shipper, c/o Ball 
Brokerage Co., Scranton, Pennsylvania.” A copy of said 
memorandum of sale was sent to Hanover and Custis & Son. 
Neither party objected to the terms of sale. 


8. Ball Brokerage issued a memorandum of sale, dated August 
16, 1972, for the sale of 100,000 burlap bags of Michigan table 
stock potatoes under the terms and conditions set forth above, 
and indicating the buyer as Hanover International Corporation, 
60 East 42nd Street, New York, New York. The seller was 
described as ‘‘Miscellaneous Shipper, c/o Ball Brokerage Co., 
Scranton, Pennsylvania.’”’ A copy of said memorandum of sale 
was sent to Hanover and Jack Mall Potato Company, Inc. 
Neither party objected to the terms of sale. 


9. On or about August 28, 1972, Mr. Philip Custis of Custis & 
Son called Mr. Philip Cutler of Ball Brokerage and advised him 
that, as a result of certain delays and circumstances, it would not 
be possible for Custis & Son to ship 30,000 burlap bags of Virginia 
table stock potatoes. 


10. On or about August 29, 1972, Mr. Towles, an employee of 
Moore, called Mr. Cutler of Ball Brokerage and advised him that 
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he had available for sale and shipment a quantity of D.laware 
potatoes. 


11. On August 30, 1972, Ball Brokerage issued an amended 
memorandum of sale, which consisted of a photo copy of the 
memorandum of sale, dated August 16, 1972, issued to Custis & 
Son, with the following alterations: the dates of order and 
configuration which were described as August 16, 1972, were 
changed to August 30, 1972; the amount of 30,000 cwt. was 
changed to 8,800 cwt; and the term “Virginia” was changed to the 
term ‘‘Delaware.’’ A copy of the amended memorandum of sale 
was sent to Moore. A copy was not sent to Hanover. 


12. On August 29, 1972, an irrevocable documentary letter of 
credit was issued by the Mellon Bank International, 77 Water 
Street, New York, New York 10005, setting forth the applicant to 
be Hanover International Corporation. The advising bank was the 
Third National Bank of Scranton, Scranton, Pennsylvania. The 
beneficiary was Ball Brokerage Company, Inc. The letter of credit 
bore the identifying number of 4038. The amount was 
$441,650.00. The expiry date was September 8, 1972, in New York 
City. The letter of credit set forth the terms of payment to be as 
follows: 

“Commercial Invoices in Fourfold. 

Phytosanitary Certificate in duplicate, visaed by Chilean Consul 
evidencing goods are free of HETERODERA ROSTOCHIENSIS, 
HETERODERA SCHACHTI, CORYNEBACTERN SEPEDONICUM 
AND OF LIVE INSECTS OR IN ANY OF THEIR FORMS THAT MAY 
BE HARMFUL TO THE CHILEAN AGRICULTURE. Weight 
Certificate in duplicate. Quality Certificate in duplicate, evidencing that 
the potatoes fulfill the following requirements ‘Potatoes for Consumption 
‘KATHODIN’ and/or ‘HAIG’ soft pulp, caliber/size between 60 & 350 
grams per unit of the last crop. 


“Signed Dock Receipt from T. Parker Host, New Port News, Virginia, 
evidencing delivery F.0.B. SS ‘Banana Core’, Norfolk, Va. not later than 
September 3, 1972. 


“Insurance covered by Buyers. 
“Part shipments Prohibited. 
”Transhipment Prohibited. 


“Purporting to cover about 5,000 metric tons potatoes, to be packed in 100 
Ib. jute bags, for consumption ‘KATHADIN’ and/or ‘HAIG’ soft pulp, 
caliber/size between 60 and 350 grams per unit of the last crop, F.O.B. 
Streamer ‘BANANA CORE’ Norfolk, Va.” 


The letter of credit was received in Scranton, Pennsylvania, on 
August 30, 1972. 


13. On August 30, 1972, ‘Amendment No. 1”’ to the letter of 
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credit, dated August 29, 1972, was issued, which amendment 
provided: 


“In the merchandise description the phrase: ‘to be packed in 100 lb. jute 
bags.’ is omitted. 

“Chilean Consul visa no longer required on Phytosanitary Certificate. 
“Partial shipments are allowed. 


“Shipping terms are now FAS Steamer ‘Banana Core’ Norfolk, Va.” 


‘“‘Amendment No. 1” to the letter of credit was received in 
Scranton, Pennsylvania on September 1, 1972. 


14. On September 1, 1972, Ball Brokerage sent a telegram to 
Custis & Son as follows: 


“irrevocable letter of credit now my bank. Upon proof of performance will 
remit to D. P. Custis and Son.”’ 


15. Hanover chartered the vessel, S.S. Banana Core, to 
transport the purchased potatoes to Valparaiso, Chile. The vessel 
arrived and anchored at Norfolk, Virginia, on August 25, 1972. 
On August 31, 1972, the vessel proceeded to Newport News, 
Virginia. On September 1, 1972, the vessel returned to Norfolk, 


Virginia. On September 2, 1972, the vessel commenced loading of 
potatoes. On September 23, 1972, the vessel completed loading of 
potatoes, undocked, and sailed. 


16. On September 5, 1972, ‘‘Amendment No. 2” to the letter of 
credit, dated August 29, 1972, was issued by the Mellon Bank 
International reducing the amount of the letter of credit by the 
sum of $110,000. 


17. On September 5, 1972, Mr. Philip Cutler of Ball Brokerage 
forwarded a letter to Mr. Heller of Hanover on the letterhead of 
Ball Brokerage which letter provided as follows: 

“As per our phone conversation of today, you are going to work directly 
with the JACK MALL COMPANY of Bay City, Michigan, to expedite the 


shipment of their potatoes and also the railroad people — particularly MR. 
AL KOHLER of the Detroit Office of the Chesapeake and Ohio. 


“As per your instructions we have released all but $24,000.00 in letter of 
credit #4038 which will cover the shipments from Virginia and Delaware 
that will be shipped and/or have been shipped. 


“We will continue to assist you in every way possible.” 


18. Between the dates of August 31, 1972, and September 16, 
1972, Custis & Son delivered a total of 11,152 cwt. of Virginia 
table stock potatoes to the agent of Hanover International 
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Corporation at Norfolk, Virginia, T. Parker Host. The potatoes 
were of the type, grade and quality called for under the terms of 
the contract and were accepted by T. Parker Host on behalf of 
Hanover. The amount due Custis & Son for the value of the 
delivered potatoes is the sum of $40,704.80, which sum was not 
paid prior to the commencement of this action. 


19. Between the dates of August 30, 1972, and September 5, 
1972, Moore delivered 2430 cwt. of Delaware table stock potatoes 
to the agent-of Hanover at Norfolk, Virginia, T. Parker Host. The 
potatoes were of the type, grade and quality called for under the 
terms of the contract and were accepted by T. Parker Host on 
behalf of Hanover with the exception of 180 cwt. which were 
rejected on the basis of spoilage. The rejection was not accepted 
by Moore on the basis of its being untimely. The amount due 
Moore for the value of the delivered potatoes is the sum of 
$8,869.50, which sum was not paid to the commencement of this 
action. 


20. On or about Septerrber 11, 1972, Ball Brokerage presented 
invoices for payment to the Third National Bank of Scranton, 
which payment was refused on the grounds that the letter of 
credit had expired. 


21. On September 15, 1972, Ball Brokerage forwarded to 
Hanover, for payment, invoices and pertinent documents on 
behalf of both Custis & Son and Moore. 


22. Subsequent to September 15, 1972, Ball Brokerage 
delivered invoices and supporting documents on behalf of Custis 
& Son and Moore to Hanover, by messenger. 


23. Hanover refused to make payment to Custis & Son and 
Moore. 


24. On September 25, 1972, Hanover sent a telex message to 
Ball Brokerage which provided in relevant part as follows: 


“9/25/72 
THIS HANOVER INTERNATIONAL CORPORATION, NEW YORK 


“WE REFER TO YOUR TWO CONTRACTS DATED AUGUST 16, 1972 
COVERING 100,000 BURLAP HUNDREDWEIGHTS OF MICHIGAN 
TABLE STOCK POTATOES AND _ 30,000 BURLAP HUN- 
DREDWEIGHTS VIRGINIA TABLE STOCK POTATOES BOTH 
CONTRACTS SPECIFYING UNWASHED, WHITE VARIETIES, 1- 
7/8 TO 3-3/4 INCHES FREE FROM SOFT ROT, FREE FROM 
NEMATODE OR GOLDEN NEMATODE AT THE PRICE OF 3.65 
DOLLARS (PER HUNDREDWEIGHT) FAS NORFOLK STOP 
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IN ACCORDANCE WITH OUR INSTRUCTIONS DELIVERY WAS 
TO BE EFFECTED FAS (FREE ALONG SIDE) M/S BANANA CORE 
IN NORFOLK, ALL LOADING, INLAND FREIGHT AS WELL AS 
UNLOADING CHARGES AND DELIVERY ALONG SIDE SHIP 
YOUR ACCOUNT STOP THE M/S BANANA CORE WAS READY AT 
NORFOLK AUGUST 27TH, 1972 STOP HOWEVER, IN VIEW OF 
YOUR HAVING SHIPPED ONLY SIX THOUSAND TWO HUNDRED 
TWELVE HUNDREDWEIGHTS AGAINST THE LATTER CON.- 
TRACT MENTIONED ABOVE (24830 FROM DELAWARE AND 
3782 FROM VIRGINIA), YOUR NON-FULFILLMENT OF THE 
BALANCE OF THE LATTER CONTRACT AND YOUR COMPLETE 
NON-FULFILLMENT OF THE FORMER CONTRACT, WE WERE 
OBLIGED TO PURCHASE FROM OTHER SOURCES THE 
QUANTITIES OF POTATOES YOU DID NOT SHIP, BEING 
OBLIGED TO PAY UP TO THE EQUIVELENT OF 4.60 DOLLARS 
PER HUNDREDWEIGHT DELIVERED TO NORFOLK (FREIGHT 
PAID TO NORFOLK) BUT NOT FAS STEAMER AND TO 
ACCOMPLISH DELIVERY ALONG SIDE STEAMER WE WERE 
OBLIGED TO PAY TRUCKING AND UNLOADING CHARGES UP 
TO THE SHIP IN NORFOLK WHICH CHARGES WERE TO HAVE 
BEEN FOR YOUR ACCOUNT IN ACCORDANCE WITH THE FAS 
TERMS IN YOUR CONTRACTS STOP 

“AS A RESULT OF YOUR NON-FULFILLMENT WE HAVE 
SUFFERED SUBSTANTIAL LOSSES NOT ONLY FOR THE PRICE 
DIFFERENTIAL WE WERE OBLIGED TO PAY TO SECURE THE 
GOODS FOR THIS VESSEL AND THE TRUCKING AND 
UNLOADING EXPENSES IN NORFOLK BUT DEMURRAGE 
CHARGES OF THREETHOUSAND DOLLARS PER DAY PLUS 
EXTRAORDINARY AND SUBSTANTIAL EXPENDITURES OF 
COMMUNICATIONS ABROAD STOP 

“FOR ALL OF THE ABOVE LOSSES AS A RESULT OF PRICE 
DIFFERENTIALS WE WERE REQUIRED TO PAY, UNLOADING 
AND TRUCKING EXPENSES, DEMURRAGE AND EXTRAORDING 
EXPENDITURES WE LOOK TO YOU AS WELL AS ANY AND ALL 
PARTIES RESPONSIBLE FOR IMMEDIATE REIMBURSEMENT 


“PLS READ SECOND WORD IN NEXT TO LAST LINE AS 
EXTRAORDINARY” 


25. On September 25, 1972, Ball Brokerage sent a telex message 
to Hanover as follows: 


“RE: TELEX MESSAGE SEND W2:20 SEPTEMBER 25, 1972. 
CONTRACT REFERRED TO WAS CANCELLED SEPTEMBER 5TH 
AT 2:30 PM AND LETTER OF CREDIT RELEASED TO YOU 
ACCORDINGLY. FAILURE TO COMPLY WITH TERMS HOW 
PAYABLE ON TIME AND MAKE BOAT AVAILABLE DURING 
WEEK OF 27TH MADE IT IMPOSSIBLE FOR MICHIGAN AND 
VIRGINIA TO SHIP FULL AMOUNTS. 


“MEANTIME — IMMEDIATELY SEND CHECK FOR $8869.50 TO 
THOMAS E. MOORE CO., DELAWARE AND $13,804.30 TO D. P. 
CUSTIS, VIRGINIA, FOR SHIPMENTS FOR PAPERS ALREADY 
SENT, TO US IMMEDIATELY AND PREPARE CHECK IN 
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AMOUNT OF $26,900.50, PAYABLE TO D. P. CUSTIS FOR 
BALANCE TO BE FORWARDED UPON RECEIPT OF DOC- 
UMENTS.”’ 
26. A formal complaint in the matter of Hanover International 
Corporation v. Ball Brokerage Company Inc., was filed on 
November 21, 1972, which was within nine months after the 
alleged cause of action herein accrued. 


27. A formal complaint in the matter of Thomas E. Moore v. 

Hanover International Corporation and/or Ball Brokerage 
Company, Inc., was filed December 8, 1972, which was within 
nine months after the alleged cause of action herein accrued. 


28. A formal complaint in the matter of D. Parke Custis & Son 
v. Hanover International Corporation and/or Ball Brokerage 
Company, Inc., was filed December 27, 1972, which was within 
nine months after the alleged cause of action herein accrued. 


29. On December 27, 1973, a stipulation settling and 
discontinuing the action as against Hanover International 
Corporation was entered into between D. Parke Custis & Son and 
Hanover International Corporation for the sum of $10,000. 


30. On December 31, 1973, a _ stipulation settling and 


discontinuing the action as against Hanover International 
Corporation was entered into between Thomas Edward Moore 
d/b/a Thomas E. Moore and Hanover International Corporation 
for the sum of $3,000. 


31. Complainant, Hanover International Corporation, reduced 
by stipulation the amount of the damages which it alleges in its 
action against Ball Brokerage Company, Inc., to the sum of 
$230,639.45. 


CONCLUSIONS 


I 
PACA Docket #2-2914 


The first issue presented in the matter of Hanover International 
Corporation v. Ball Brokerage Company, Inc., relates to the 
conflicting claims of the parties regarding the nature of the 
relationship existing between complainant and respondent with 
respect to the disputed potatoes involved herein. Complainant 
alleges that it purchased 130,000 burlap bags of potatoes from 
respondent in the latter’s capacity as a principal, not as a broker. 
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Respondent denies this allegation and alleges that it acted only in 
the capacity of seller’s broker, and that the potatoes were sold for 
the accounts of D. Parke Custis & Son, Nassawadox, Virginia, 
and Jack Mall Potato Company of Bay City, Michigan, 
originally, and then also for the account of Thomas E. Moore, 
Dover, Delaware. 


A review of the record establishes the following facts: During 
the early part of August, 1972, Mr. Gilbert Heller, President of 
complainant Hanover, contacted Mr. Philip Cutler, President of 
respondent Ball Brokerage, by telephone and discussed generally 
the purchase of a substantial quantity of potatoes for export to 
South America. After a number of telephone conversations be- 
tween the parties, two memorandums of sale were issued by 
respondent. On August 16, 1972, respondent issued a 
memorandum of sale covering the sale of approximately 30,000 
burlap bags of Virginia table stock potatoes. The terms of sale 
were $3.65 f.a.s. Norfolk, Virginia, with the time of shipment to 
be the week of August 27, 1972. Payment was to be made 
pursuant to an irrevocable letter of credit for the total invoice 
amount. The purchaser was described as Hanover International 
Corporation, 60 East 42nd Street, New York, New York, and the 
seller was described as ‘‘Miscellaneous Shipper, c/o Ball 
Brokerage Company, Scranton, Pennsylvania.” 


On the same date, another memorandum of sale was issued by 
respondent for the sale of 100,000 burlap bags of Michigan table 
stock potatoes. The terms of sale were $3.65 f.a.s. Norfolk, 
Virginia, with the time of shipment to be the week of August 27, 
1972. Payment was to be made pursuant to an irrevocable letter of 
credit for the total invoice amount. The purchaser was described 
as Hanover International Corporation, New York, New York. The 
seller was described as ‘Miscellaneous Shipper, c/o Ball 
Brokerage Company, Scranton, Pennsylvania.”’ 


Copies of the memorandum of sale for the 30,000 burlap bags of 
Virginia potatoes were sent to the complainant and to Custis & 
Son. Copies of the memorandum of sale for the 100,000 cwt. of 
Michigan potatoes were sent to the complainant and to the Jack 
Mall Potato Company. None of the parties objected to the terms 
and conditions of sale. 


Although complainant’s major allegation is that it purchased 
the potatoes from respondent in the latter’s capacity as principal, 
not broker, it also contends that if respondent is found to have 
acted as a broker, it violated the provisions of section 46.28(a) of 
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the Regulations which describes the duties of brokers. We will 
initially deal with complainant’s allegation that respondent 
violated its duties as a broker. 


The complainant alleges, that as a result of the respondent’s 
failure to negotiate valid and binding contracts for the sale of 
130,000 cwt. of potatoes, only 13,582 cwt. of potatoes were 
delivered. Complainant argues that this alleged failure of the 
respondent to fulfill its obligations pursuant to § 46.28(a) of the 
Regulations resulted in the complainant incurring damages in the 
amount of $320,639.45 for which respondent should be liable. The 
pertinent section, § 46.28(a), of the Regulations provides in 
relevant part as follows: 


“Duties of brokers. 


“‘(a) General. The function of a broker is to negotiate, for or on behalf of 
others, valid and binding contracts. A broker who fails to perform any 
specification or duty, express or implied, in connection with any trans- 
action is in violation of the act and is subject to the penalties specified in 
the act and may be held liable for damages which accrue as a result thereof. 
It shall be the duty of the broker to fully inform the parties concerning all 
of the terms and conditions of the proposed contract. After all parties 
agree on the terms and the contract is effected, the broker shall prepare in 
writing and deliver promptly to all parties a properly executed 
confirmation or memorandum of sale setting forth truly and correctly all of 
the essential details of the agreement between the parties, including any 
express agreement as to the time when payment is due. The broker shall 
retain a copy of such confirmations or memoranda as part of his accounts 
and records. The broker who does not prepare these documents and retain 
copies in his files is failing to prepare and maintain complete and correct 
records as required by the act. The broker who does not deliver copies of 
these documents to all parties involved in the transactions is failing to 
perform his duties as a broker. A broker who issues a confirmation or 
memorandum of sale containing false or misleading statements shall be 
deemed to have committed a violation of section 2 of the act. If the 
broker’s records do not support his contentions that a binding contract 
was made with proper notice to the parties, the broker may be held liable 
for any loss or damage resulting from such negligence, or for other 
penalties provided by the act for failure to perform his express or implied 
duties.” 


Although a broker’s memorandum of sale does not constitute 
the contract between the parties, it must be considered as 
evidence of a contract when not objected to. There is no evidence 
that Custis & Son, or the buyer, Hanover objected to the terms 
and conditions of the sales. In addition, the oral testimony 
supports a conclusion that D. Parke Custis & Son was willing and 
prepared to ship the potatoes called for under the terms of the 
contract upon receipt of an assurance from the complainant that 
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the bargained for letter of credit had been established. There is no 
evidence, therefore, that respondent violated its duties as a broker 
in this transaction. 


There is undisputed testimony that when Custis & Son notified 
respondent on or about August 28, 1972, that, as a result of 
certain delays and circumstances it would not be possible for it to 
ship 30,000 burlap bags of Virginia table stock potatoes, re- 
spondent, shortly thereafter, arranged to acquire 8,800 cwt. of 
Delaware potatoes from Moore. The complainant alleges that it 
did not enter into a contract with Moore and was not notified that 
Moore was a seller. The complainant further states that it never 
received a copy of a broker’s memorandum of sale reflecting the 
purchase of 8,800 cwt. of Delaware potatoes from Moore. This 
statement is corroborated by Cutler in his testimony wherein he 
stated that on August 30, 1972, the respondent issued a 
memorandum of sale which consisted of a photo copy of the 
memorandum of sale, dated August 16, 1972, issued to Custis & 
Son, with the following alterations. The dates of order and 
confirmation, which were described as August 16, 1972, were 
changed to August 30, 1972. The amount of 30,000 cwt. was 
changed to 8,800 cwt; and the term ‘‘Virginia’’ was changed to the 
term “Delaware.’’ Cutler further testified that, although he sent a 
copy of the amended memorandum of sale to Moore, he did not 
send a copy to Hanover. Cutler further testified that his reason for 
not sending a copy of the memorandum of sale for the Delaware 
potatoes to the complainant was because the sale was intended to 
replace the approximate quantity of potatoes that Custis & Son 
indicated it would not be able to deliver and, therefore, did not 
represent an additional sale. Cutler did testify, however, that he 
notified the complainant of the substitution of the Delaware 
potatoes for the Virginia potatoes and that the complainant 
agreed. 


It is important to note that between the dates of August 30, 
1972, and September 5, 1972, Moore delivered 2,430 cwt. of 
Delaware table stock potatoes to the agent of Hanover at Norfolk, 
Virginia, T. Parker Host, which were accepted by said agent 
without objection, with the exception of 180 cwt. which were re- 
jected on the basis of spoilage. That rejection was not accepted by 
Moore on the basis of it being untimely. 


Although the record keeping of the respondent was not in 
accordance with applicable regulations (refer to Finding of Fact 
11) with regard to the transaction involving Moore and was 





HANOVER INTERNATIONAL CORP. ET AL 667 
Cite as 34 A.D. 655 


therefore a violation of section 9 of the Act, it is clear that the 
omission did not result in any damages to complainant, and to the 
contrary complainant accepted these potatoes as a replacement 
for the potatoes that could not be delivered. Respondent’s 
omission therefore did not give rise to any liability to 
complainant. 


In summary it is our opinion that the preponderance of the 
evidence supports the conclusion that a valid and binding 
contract was negotiated by the respondent Ball Brokerage be- 
tween Custis & Son as seller and Hanover as buyer, and the 
broker’s omission of not sending complainant a copy of the 
broker’s memorandum of sale in the contract between Moore, as 
seller, and Hanover as buyer did not result in any loss or damage 
to complainant. 


We will now deal with the contract between Jack Mall Potato 
Company and Hanover. Cutler testified on behalf of respondent 
that on August 16, 1972, respondent negotiated a valid and 
binding contract between complainant and Jack Mall Potato 
Company for the shipment of 100,000 burlap bags of Michigan 
table stock potatoes, and supported the statement by the broker’s 
memorandum of sale. Although complainant admits receiving a 
copy of this memorandum, it testified that in its subsequent 
communications with the Jack Mall Potato Company, it was 
informed that no such contract ever existed. As its brief, 
complainant submitted an affidavit by its attorney Martin N. 
Kroll. Kroll alleges that Harry Litwin, attorney for: Jack Mall 
Potato Co. told him that during the latter part of August, 1972, 
Cutler and Jack Mall Potato Company discussed the possibility of 
arranging a sale for 100,000 cwt. of Michigan table stock 
potatoes, but no agreement was ever reached. Complainant now 
contends that respondent failed to negotiate a binding contract 
between Jack Mall Potato Company and complainant. 


The evidence indicates that Philip Cutler, a direct party to the 
negotiation, testified that it negotiated a contract with Jack Mall 
Potato Company. Complainant, on the other hand, offered no 
acceptable evidence in rebuttal to Cutler’s testimony. Complain- 
ant’s affidavit is based on information its attorney received from 
Jack Mall Potato Company’s attorney, yet there is no evidence 
that Jack Mall Potato Company’s attorney was involved in the 
contract negotiations. In the absence of acceptable evidence to the 
contrary we must hold that a valid and binding contract did exist 
between Jack Mall Potato Company and complainant. 
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It should be noted that our decision here is inconsistent with 
our decision in Ball Brokerage Company, Inc. v. Jack Mall Potato 
Company, Inc., 33 A.D. 459 (1974). In this proceeding Ball 
Brokerage Company, Inc., brought an action against Jack Mall 
Potato Company for unpaid brokerage fees arising out of the same 
contract we have just discussed concerning the sale of 100,000 
cwt. of Michigan table stock potatoes. It appeared that Jack Mall 
Potato Company and Hanover International Corporation 
subsequently entered into a contract for 21,300 cwt. of potatoes 
and such quantity was shipped to Hanover from Jack Mall Potato 
Company. Ball Brokerage alleged that because it was employed 
by Jack Mall Potato Company to negotiate the contract, it was 
entitled to brokerage fees. Jack Mall Potato Company alleged 
however that it never entered into a contract with Ball Brokerage, 
as broker. Although it was held that Ball Brokerage was not 
entitled to brokerage fees, this holding was on the basis of the 
evidence submitted. It was found that an important element of 
the contract was the establishment of a letter of credit. It was also 
found that Ball Brokerage Company, Inc. had not proven its 
allegation that such letter was established in Scranton, 
Pennsylvania, on August 31, 1972. In the absence of such proof, 
it was held that a condition of the sale was not fulfilled, and that 
therefore there could be no contract. The decision was based on 
Ball Brokerage’s failure to sustain its burden of proving that a 
letter of credit had been established. 


In these proceedings however, there is uncontradicted 
testimony and documentary evidence that such letter of credit 
was established at the Third National Bank of Scranton, 
Pennsylvania, on August 31, 1972. We can therefore make a 
finding that a valid and binding contract did exist between 
complainant and Jack Mall Potato Company. 


In conclusion we find that Ball Brokerage Company, Inc.’s 
actions as a broker did not result in damage to complainant 
Hanover. Therefore respondent Ball Brokerage is not liable to 
complainant under 46.28(a) of the Regulations. 


We will now deal with complainant’s original allegation. 
Complainant alleges that it had no knowledge of any party other 
than Ball Brokerage acting as seller in this transaction. 
Complainant further alleges that it dealt exclusively with Ball 
Brokerage, that it regarded Ball Brokerage as a principal, and 
that all of the actions by Ball Brokerage and the statements made 
on behalf of Ball Brokerage by Cutler were consistent with Ball 
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Brokerage acting in the capacity of principal not that of broker. 
Complainant further argues that the conduct of respondent in 
issuing memorandums of sale which did not specifically identify 
the sellers, but instead described them as miscellaneous shippers, 
and, further, respondent’s conduct in having its name appear as 
beneficiary on the letter of credit issued by Mellon Bank 
International was conclusive in establishing its capacity as a 
principal. Heller testified that respondent never disclosed the 
names of any of the shippers for whom it was acting as broker, 
and further that respondent never advised complainant that it 
was, in fact, acting as a broker. 


This testimony is in sharp contrast to the testimony of Cutler 
wherein Cutler testified that from the very outset of the trans- 
action he had made it quite clear to Heller that Ball Brokerage 
Company, Inc., was acting as a broker, and only as a broker, and 
was satisfied to act in that capacity. Cutler further testified that 
the reason for issuing the broker’s memorandums of sale 
describing the seller as ‘‘miscellaneous shipper,’’ and the reason 
for having the respondent’s name appear as beneficiary under the 
letter of credit, were the same, namely, as a collection device to 
facilitate collection and remittance of the amounts due to the 
various shippers and any other parties requiring payment. Cutler 
testified that this was intended as merely a matter of convenience 
and had no other purpose. 


The transcript of a tape-recorded telephone conversation of 
August 11, 1972, between Heller and Cutler which was admitted 
in evidence at the hearing clearly supports the testimony of Cutler 
that the position of Ball Brokerage as broker, was clearly 
understood by the complainant at the outset of the transaction. 
Weare unable to find from the evidence submitted, however, that 
respondent, at the time the contract was entered into, disclosed to 
complainant, the names of any of the shippers for whom it was 
acting as broker. Complainant, therefore, knew at the outset that 
respondent was an agent but did not know the identity of its 
principals. On the basis of this finding, we must hold that re- 
spondent is liable as a principal. The rule of law applicable to such 
facts is that disclosure of an agency is not complete for the 
purpose or relieving the agent from personal liability unless it 
embraces the name of the principal. Without that, the party 
dealing with the agent may understand that he intended to pledge 
his personal liability and responsibility in support of the contract 
and for its performance. In such a situation the agent becomes 
subject to all the liabilities, express or implied, created by the 
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contract in the same manner as a principal. Jacob J. Weinreb v. 
Lowe Brothers, 5 A.M. 398 (1946), and Ottawa Produce Company 
v. Chazy Orchards, Inc., 2 A.D. 51 (1943). Complainant 
Hanover’s claim against Ball Brokerage in the capacity of a 
principal, however, is subject to any defense the sellers (prin- 
cipals) may have against complainant. 


Respondent alleges that the nondelivery by the sellers of the 
potatoes were due to complainant’s breach of contract. The 
testimony of its witness, Cutler, indicates that an essential 
element of this transaction involved the issuance of an irrevocable 
letter of credit to assure payment to the sellers. The letter of credit 
was to be issued on behalf of complainant and received in 
Scranton, Pennsylvania, prior to arrival of the boat and prior to 
the shipments by the sellers. Cutler testified that it was agreed to 
and understood by complainant that the letter of credit should 
arrive on August 21, or August 22, 1972, at the very latest, and 
that the letter of credit should provide terms consistent with the 
terms set forth on the memorandums of sale. Therefore, the letter 
of credit, when issued, should have provided for, among other 
things, the necessary certificates and documents relating to the 
type, quality, size and grade of the potatoes and the necessary 
Phytosanitary Certificates. In addition, the letter of credit should 
have provided that the terms of sale were f.a.s. Norfolk, Virginia, 
and that partial shipments were permitted inasmuch as several 
shippers were involved. 


Cutler further testified that when he realized that the vessel had 
arrived but that the agreed upon letter of credit had not arrived, 
he engaged in numerous telephone conversations with Heller. 
Cutler testified that on several occasions he reminded Heller that 
the arrival of the letter in the proper form in Scranton, 
Pennsylvania, was a condition precedent to the commencement of 
shipments of the potatoes by the sellers. Cutler testified that he 
also reminded Heller that, inasmuch as it was the end of the 
growing season, every day’s delay would result in less potatoes 
being available for shipment by the sellers. From the testimony of 
Heller, this appears to have been clearly understood by him. 


Notwithstanding the agreed terms of the contract, the letter of 
credit was not issued until August 29, 1972, and was not received 
in Scranton, Pennsylvania, until August 30, 1972. In addition, 
the letter of credit, when issued, contained terms inconsistent 
with the agreement of the parties, or impossible of fulfillment in 
view of the late arrival of the letter of credit. Among other things, 
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it provided that delivery would be made F.O.B. S.S. Banana 
Core, Norfolk, Virginia, not later than September 3, 1972. It also 
prohibited partial shipments and provided that the potatoes were 
to be packed in 100-pound jute bags. Cutler testified that at that 
time he wanted to cancel the deal, but did not do so because Heller 
assured him corrections would be made immediately. Heller was 
made aware, however, that it would be impossible to fill the 
contract, but requested that Cutler ship as many potatoes as he 
could at the contract price. ‘Amendment No. 1”’ to the letter of 
credit was issued on August 30, 1972, and was received in 
Scranton, Pennsylvania, on September 1, 1972. That amendment 
provided: 


“In the merchandise description the phrase: 
‘to be packed in 100 lb. jute bags.’ is omitted. 


“Chilean Consul visa no longer required on Phytosanitary Certificate. 

“Partial shipments are allowed. 

“Shipping terms are now FAS Steamer ‘Banana Core’ Norfolk, Va.” 

The provisions in the letter of credit indicating that delivery 


was to be made not later than September 3, 1972, and that the 
letter of credit expired on September 8, 1972, were never deleted 


or amended notwithstanding repeated assurances by the 
complainant that extensions of time would be given. 


The evidence indicates that due to complainant’s breach 
concerning the letter of credit, Custis & Son was unable to ship 
30,000 cwt. of Virginia table stock potatoes. When respondent 
became aware of this, he arranged to acquire 8,800 cwt. of 
Delaware potatoes from Thomas E. Moore which were accepted 
by complainant with the exception of 180 cwt. which were rejected 
on the basis of spoilage. Complainant therefore is responsible for 
Custis & Son’s failure to deliver the balance of the 30,000 cwt. of 
potatoes. 


We will next deal with the contract between Jack Mall Potato 
Company and Hanover. The evidence indicates, that after 
Hanover’s failure to supply the letter of credit on time, Ball 
Brokerage’s role as broker was voluntarily rescinded by the 
parties as evidenced by the letter, from Cutler to Heller, dated 
September 5, 1972, which appears in Finding of Fact 17. 


At page 113 of the transcript in Docket 2-2914, Heller of 
Hanover gave the following testimony on cross examination: 


“Q. Now, Mr. Heller, I ask you again about the letter of September 5? 
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Was that not, in fact, a cancellation of this entire agreement with 
exception of the Delaware and Virginia potatoes for which you agreed to 
leave $24,000 on deposit? 


“A. I would consider it a cancellation when he could not comply and then 
we would have to look for the potatoes elsewhere. 


“Q. Did you not testify earlier that you agreed to that procedure? 
“A. Yes. That is right. It is true.” 


We therefore conclude that the responsibility of respondent 
with regard to the contract between Jack Mall Potato Company, 
as seller, and complainant, as buyer, was voluntarily terminated 
by the parties as evidenced by the letter of September 5, 1972. 
Therefore, no recovery can be allowed for any alleged damages 
against respondent arising after September 5, out of the purchase 
of the 100,000 cwt. of Michigan table stock potatoes from the 
Jack Mall Company. As to the period prior to September 5, 1972, 
it was again complainant’s breach of contract, relative to the 
letter of credit, that accounted for the failure of the potatoes to be 
shipped. 


Complainant also alleges that respondent’s mishandling of the 
vessel delayed the date the vessel would be available for loading 
and resulted in additional damages. The testimony indicates that 
Hanover chartered the vessel, S.S. Banana Core, from Salen 
Reefer Services AB of Stockholm, to transport the purchased 
potatoes to Valparaiso, Chile. Matters pertaining to the vessel 
were the responsibility of the charterer, Hanover. The vessel 
arrived and anchored at Norfolk, Virginia, on August 25, 1972. 
On August 31, 1972, the vessel proceeded to Newport News, 
Virginia. On September 1, 1972, the vessel returned to Norfolk, 
Virginia. The loading of potatoes did not commence until 
September 2, 1972, and was completed on September 23, 1972, at 
which time the vessel undocked and sailed. Complainant seeks to 
place the responsibility for the mishandling of the vessel upon 
respondent. We do not think that respondent is liable. The 
charterer of the vessel must bear full responsibility for its 
handling. It cannot be permitted to impose that responsibility on 
the respondent. Although the testimony indicates that the 
respondent eventually assisted the complainant, at complainant’s 
request, to berth the vessel, there is no evidence which suggests 
that the respondent assumed responsibility or liability for 
handling of matters related to the vessel. Complainant’s 
contention lacks merit. 


In conclusion we feel that the sole responsibility for the failure 
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to fulfill the contracts calling for the shipment of 30,000 and 
100,000 cwt. of potatoes rests with complainant, and not re- 
spondent. The complainant’s actions in failing to provide the 
necessary letter of credit in the proper form at the agreed upon 
time, knowing full well the vital nature of this obligation on its 
part, directly resulted in the shippers properly postponing 
shipment until assurance was received that the letter of credit had 
arrived in Scranton, Pennsylvania. The postponement resulted in 
there not being available for shipment the quantity of potatoes 
called for under the terms of the contracts, and therefore, the 
complainant must be held responsible for the results of its actions. 
In view of all of the foregoing, it is our conclusion that respondent 
is not liable as a principal or broker, and Hanover’s complaint 
against respondent should be dismissed. 


II 
PACA Docket 2-2880 


Complainant, Thomas E. Moore, brought this action against 
Ball Brokerage Company, Inc., and/or Hanover International 
Corporation. On December 31, 1973, a stipulation settling and 
discontinuing the action as against Hanover was entered into be- 
tween Moore and Hanover for the sum of $3,000.00. The 
remaining issue presented for our consideration is the liability, if 
any, of respondent, Ball Brokerage. 


Again, we are asked to determine the nature of the relationship 
existing between complainant and respondent with respect to the 
disputed potatoes involved herein. Complainant Moore alleges 
that it sold a quantity of 2,430 cwt. of Delaware potatoes to re- 
spondent Ball Brokerage in its capacity as principal. Respond- 
ent denies this allegation and alleges that it acted only in the 
capacity of seller’s broker, and that the potatoes were sold for the 
account of complainant Moore to Hanover. With few exceptions, 
the testimony of the parties is in hopeless conflict. 


The witnesses for complainant Moore testified that at no time 
did they have any knowledge that the buyer of the potatoes was 
Hanover or any other party. They further testified that at all 
times they dealt solely with respondent, and that respondent 
never disclosed that it was acting as a broker, but at all times 
conducted itself as a principal. Complainant’s witnesses further 
testified that at no time was respondent authorized to act as 
complainant’s broker in this transaction. In support of this 
position, complainant also claimed that it never received a copy of 
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a broker’s memorandum of sale covering the transaction. 


In reply to complainant’s allegations, the witness, Cutler, 
President of respondent, testified that from the outset of the 
transaction, the position of respondent as broker and not as 
principal was made known to complainant, and clearly understood 
by complainant. Cutler further testified that he had several tele- 
phone conversations with Towles, an employee of complainant, in 
which conversations he referred to the buyer, and in which he rep- 
resented the respondent to be acting solely as a broker. 


Cutler further testified that, on August 30, 1972, respondent 
issued a broker’s memorandum of sale, which consisted of a photo 
copy of the broker’s memorandum of sale, dated August 16, 1972, 
issued to D. Parke Custis & Son, with the following alterations: 
The dates of order and confirmation which were described as 
August 16, 1972, were changed to August 30, 1972. The amount 
of 30,000 cwt., was changed to 8,800 cwt. The term ‘“‘Virginia”’ 
was changed to the term ‘“Delaware.’’ A copy of the ‘‘amended”’ 
broker’s memorandum of sale was sent to Moore. A copy was not 
sent to Hanover. 


A review of all the evidence convinces us that complainant had 


notice that respondent was acting as a broker in the above trans- 
action. The testimony of the witness, Cutler, supports the 
conclusion that a memorandum of sale for the transaction 
involved herein was sent to the complainant. We cannot account 
for complainant’s statement that it was not received. 


More important than the foregoing, in our view, is one point 
upon which the parties’ testimony did agree, and which was not 
contradicted by any of the evidence, that being that in the course 
of many years of prior dealings, the complainant never knew the 
respondent to act in any capacity other than a seller’s broker. The 
parties stated that the respondent acted as a seller’s broker for the 
complainant over a substantial period of years and at no time did 
the respondent represent itself to be other than a seller’s broker. 
Moreover, the respondent testified that it provided to the 
complainant the name and address of Hanover in order that that 
information could be provided to the Regulatory Inspector for the 
purpose of preparing the necessary Phytosanitary Certificates. 
Complainant admits that it had these certificates with the name of 
the buyer on them in its possession prior to any shipment, but 
alleges that it sent them to respondent without looking at them. 
It is our opinion that from this fact alone, and from prior 
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experiences with the respondent, complainant knew or should 
have known, that the buyer was, in fact, Hanover International 
Corporation, and that respondent was acting only in the capacity 
of a seller’s broker. It is our view from the foregoing that the 
evidence amply supports the position of the respondent, and that 
complainant knew the respondent was acting in the capacity of 
broker and not as principal. 


For the reasons stated in the companion case of D. Parke Custis 
& Son v. Hanover International Corporation and/or Ball Bro- 
kerage Company, decided below, we conclude that the respond- 
ent as a broker did not breach any duties to the complainant for 
which reparation can be properly awarded. In view of all of the 
foregoing, it is our conclusion that Moore’s complaint against Ball 
Brokerage should be dismissed. 


III 
PACA Docket 2-2881 


Complainant, D. Parke Custis & Son, brought this action 
against Hanover International Corporation and/or Ball 
Brokerage Company, Inc. On December 27, 1973, a stipulation 
settling and discontinuing the action as against Hanover was 
entered into between Custis & Son and Hanover for the sum of 
$10,000. The remaining issue presented for our determination is 
the liability, if any, of respondent, Ball Brokerage. 


The complainant and respondent are in general agreement 
regarding the facts of the transaction. Complainant alleges that 
Ball Brokerage failed to fulfill its obligations to complainant as a 
seller’s broker, for which failure respondent should be found liable 
for damages sustained by complainant. Complainant asserts that 
the respondent violated the provisions of section 2(4) of the 
Perishable Agricultural Commodities Act of 1930, as amended, 
and violated the provisions of section 46.28(a) of the Regulations 
promulgated thereunder. The gravamen of complainant’s action 
rests on two theories: 


First, that complainant entered into the contract with Hanover 
contingent upon the establishment of a letter of credit to assure 
payment to complainant upon proof of performance. Complainant 
asserts that the telegram from Ball Brokerage to complainant of 
September 1, 1972 (refer to Finding of Fact 14), did not fully 
disclose the terms of the letter of credit, and that Ball Brokerage 
did not advise complainant that the letter of credit contained an 
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expiry date, which date would occur prior to the end of 
complainant’s shipment of potatoes thus making it impossible for 
complainant to provide proof of performance and obtain payment 
prior to the expiration of the letter of credit. 


Second, that Ball Brokerage did not advise complainant of all of 
the difficulties which arose concerning the establishment of the 
letter of credit, and that respondent made no timely effort to 
collect on behalf of complainant the sum of. $24,000 which the 
record discloses may have been available for an uncertain length 
of time after the letter of credit had expired. 


Complainant argues that Ball Brokerage did not follow a course 
of ordinary prudence in its dealings with complainant and is thus 
liable to complainant for the contract value of the potatoes. 


Section 46.28(a) of the Regulations states in relevant part, that: 


“A broker who fails to perform any specification or duty, express or 
implied, in connection with any transaction is in violation of the act and is 
subject to the penalties specified in the act and may be held liable for 
damages which accrue as a result thereof.’’ 


We conclude from the evidence submitted that respondent did 
fail to inform complainant of the expiration date of the letter of 
credit and therefore violated section 2 of the Act, however it is 
necessary that complainant Custis & Son show that it suffered 
some loss or damage as a result of the broker’s action, before it 
can hold respondent liable... 


The testimony at the hearings indicated that Hanover knew it 
was dealing with Ball Brokerage as a broker, and admitted it 
received and accepted the potatoes from Moore, and Custis & 
Son. Hanover furthermore introduced no evidence to show why it 
should not be liable to the two complainants, Moore and Custis & 
Son, for the full contract price of the potatoes received. We 
conclude that Hanover was primarily liable to such complainants 
and that Hanover’s failure to pay the full contract price was a 
violation of section 2 of the Act. Complainants therefore could 
have held Hanover for the full contract prices, however, 
complainants at their own discretion settled with Hanover for a 
lesser amount. Inasmuch as complainants’ settlements with 
Hanover must be viewed as a satisfaction of the primary liability 
of Hanover, respondent should not be held liable to complainant, 
and the complaint should be dismissed. 
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ORDER 
The complaint of Hanover International Corporation is hereby 
dismissed. 


The complaint of Thomas Edward Moore, d/b/a Thomas E. 
Moore, is hereby dismissed. 


The complaint of D. Parke Custis & Son is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,401) 


CLEMENT-JONES Co., INc. v. CHERRY Foops, Inc. PACA Docket 
No. 2-3498. Decided April 7, 1975. 


Broker — right of to commission — Brokerage commission — failure to pay — 
Reparation 


Where complainant broker negotiated a valid and binding contract upon the par- 
ties, it has a right to its commission in the amount of $1,139.88 for which 
reparation is awarded against respondent. 


Counterclaim — performance charges not supported by the evidence — 
Dismissal 


Where the charges of respondent in its counterclaim are without merit, the 
counterclaim is dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,139.88 in 
connection with a transaction in interstate commerce involving 
the sale and shipment of some 80 tons of cherries in brine. 
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A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the - 
formal complaint was served upon respondent, which filed an 
answer thereto, denying liability to complainant. Respondent also 
filed a counterclaim against complainant, alleging that 
complainant had failed to fully perform its functions as a broker in 
negotiating the sale of the cherries involved herein to a third 
party, Cherry Lane Foods, Inc., and had given preferential 
treatment to Cherry Lane Foods in the course of such 
negotiations, in breach of its fiduciary duty to respondent and to 
respondent’s hurt. Respondent requested an awared of damages 
against complainant in the sum of $455.10. Complainant filed a 
reply to the counterclaim, in substance denying the allegations 
thereof. 


Since the amount of damages claimed, either in the formal 
complaint or in the counterclaim, does not exceed $3,000, the 
evidence in the case is submitted under the shortened procedure 
provided in section 47.20 of the Rules of Practice, 7 CFR 47.20. 
Under this procedure the pleadings of the parties, being verified, 
are considered a part of the evidence in the case, as is the 
Department’s report of investigation. As additional evidence, 
respondent filed an answering statement and complainant filed a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Clement-Jones Co., Inc., is a corporation 
whose address is P.O. Box 1741, San Leandro, California. At the 
time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, Cherry Foods, Inc., is a corporation whose 
address is P.O. Box 11, Sebastopol, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On November 9, 1973, in the course of interstate commerce, 
complainant, acting as broker for respondent, sold to Cherry Lane 
Foods, Inc., Chicago, Illinois, for respondent’s account, 80 tons, 
more or less, of orchard-run cherries in brine, at an agreed 
contract price of 23c per pound net weight, f.o.b. Sebastopol, 
California. In return for complainant’s services in the matter, 
respondent agreed to pay complainant a 3 % commission of the 
total of the sales made. 
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4. Complainant, on November 9, 1973, issued a_ sales 
memorandum reflecting the revelant details of the transaction. 


5. Pursuant to the contract set forth in Finding of Fact No. 3, 
above, respondent made six shipments to Cherry Lane Foods, as 
follows: 


Date Pounds Invoice 
Shipped Invoiced Total 
December 19, 1973 30,950 $ 7,118.50 
January 11, 1974 31,140 7,162.20 
January 31, 1974 26,970 6,203.10 
February 15, 1974 26,260 6,039.80 
February 27, 1974 29,180 6,711.40 
March 25, 1974 20,700 4,761.00 

165,200 $37,996.00 


6. Respondent has made no payment to complainant in 
connection with this transaction. 


CONCLUSIONS 


The parties agree that respondent contracted to sell through 
complainant approximately 80 tons of orchard-run cherries in 


brine at an agreed f.o.b. price of 23c per pound, net weight. But 
respondent in its answer raises the question, ‘‘Although the 
complainant acted as an intermediary in the sale, . . . from whom 
should he collect his commission?” 


The question may well be rhetorical. In any event, the record in 
several instances contains statements made by respondent 
showing that it recognized its liability to pay complainant for the 
latter’s services. For example, in a letter to complainant dated 
March 27, 1974, respondent informs complainant that ‘‘As soon 
as Cherry Lane Foods... pays. . ., your check will be in the mail 
... In a letter to complainant dated April 22, 1974, respondent 
states that ‘‘We will be most happy to forward your check as soon 
as payment has been received in full from Cherry Lane Foods.” 


It seems to be respondent’s position, however, based upon 
these letters and other evidence of record, that it owed 
complainant its commission only when, and if, Cherry Lane Foods 
had paid respondent in full for the produce received from respond- 
ent. If we have correctly understood respondent’s position in the 
matter, then we hasten to point out that this view is not in accord 
with the general rule, which holds that the right of a broker to 
compensation accrues upon his completing negotiations resulting 
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in a valid contract binding upon the parties. D. L. Piazza 
Company v. Cook Produce Company, 16 A.D. 360; C. H. 
Robinson Company v. Coffman Bros. Produce, 16 A.D. 1124. It 
has further been held that a broker is entitled to his brokerage, 
even where there is a subsequent breach of the contract on the 
part of either party, unless there is an express agreement 
otherwise. Espi Brokerage Co. v. Angelo Castronovo, 27 A.D. 
1323. We find no express agreement to the contrary here, and 
conclude that the failure of Cherry Lane Foods to pay respondent 
in full has no bearing on complainant’s right to brokerage. 


Respondent, however, contends that complainant has no right 
to brokerage for a variety of other reasons, to wit: that 
complainant failed to obtain as high a price as was possible for the 
cherries involved herein; that it failed to perform fully and 
efficiently in procuring transportation for hauling the cherries to 
contract destination; and that it favored Cherry Lane Foods in 
ways that are not clearly described but which, according to 
respondent, constituted a breach of complainant’s fiduciary duty 
to respondent as complainant’s principal. 


We have held that a broker is not entitled to a commission 
under circumstances that constitute a violation of the Act. 
Deerfield Groves Co. v. Snyder Brokerage Co. 25 A.D. 253; 
Moffitt v. Widdes, 20 A.D. 1234. However, we find no violation of 
section 2 of the Act by the broker in this case. In this connection 
we have considered respondent’s charges, that complainant failed 
to perform fully those functions required of a broker, and we do 
not find them supported by the weight of the evidence. 
Accordingly, and since this is the basis of respondent’s 
counterclaim, we conclude that such counterclaim is without 
merit and should be dismissed. We further conclude that 
complainant is entitled to payment of its brokerage commission 
from respondent, consisting of 3 % of the total sales made to 
Cherry Lane Farms, or $1,139.88. Respondent’s failure to pay 
this sum to complainant is in violation of section 2 of the Act, for 
which reparation should be awarded to complainant, with 
interest. 


ORDER 


Within 30 days from the day of this order, respondent shall pay 
to complainant, as reparation, $1,139.88, with interest thereon at 
the rate of 8 % per annum from December 1, 1973, until paid. 
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The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,402) 


In re STILLMAN Propuce Co., Inc. PACA Docket No. 2-3543. De- 
cided April 5, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable agricultural commodities, 81 lots, 
as found herein, the facts and circumstances of such violations shall be 
published. 


Morris L. Selinger, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on November 22, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that the respondent purchased, 
received and accepted 81 lots of vegetables, all perishable 
agricultural commodities, in interstate and foreign commerce, 
from 10 sellers but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, to the sellers in the 
total amount of $93,263.29. 


A copy of the Complaint was served upon respondent on 
December 9, 1974, which complaint has not been answered. The 
time for filing an answer having expired and upon the motion of 
the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further procedure or hearing, 
pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 
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FINDINGS OF FACT 


1. Respondent, Stillman Produce Co., Inc., is a corporation 
whose last known mail address is c/o Mr. David Spellman, 15 
Bright Street, Belmont, Massachusetts 02178. 


2. Pursuant to the licensing provisions of the Act, license No. 
181341 was issued to respondent on May 26, 1969. This license 
was renewed annually, but terminated on May 26, 1974, when 
respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
of January 1973, through January 1974, respondent purchased, 
received, and accepted 81 lots of vegetables from 10 sellers, in 
interstate and foreign commerce, but failed to make full payment 
promptly of the agreed purchase prices, totalling $93,263.29. 


4. Three of the sellers listed in paragraph 3 of this Complaint 
filed formal reparation complaints. As a result, the Judicial 
Officer issued reparation awards against respondent as set forth 
below: 


PACA 
Seller Docket No. Citation DateIssued Amount 
Country Foods, Division 2-3380 33 A.D.887 6/14/74 $3,165.00 
of Agway, Inc. 
Syracuse, New York 
Dominic v. Gandolfo, 2-3330 33A.D.732 5/10/74 $1,032.70 
Inc. 
Stoneham, Massachusetts 
Lovley Farms, Inc. 2-3304 383A.D.729 5/1/74 $4,911.15 
Mapleton, Maine 


CONCLUSION 


Respondent’s failure to make full payment promptly with 
respect to the 81 transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 
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This Order shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,403) 


MENDELSON-ZELLER Co., INc. v. RonALp J. Bieter d/b/a Happy 
Vatiey Farms. PACA Docket No. 2-3408. Decided April 7, 
1975. 


Contract price — failure to pay — Jurisdiction — proved on 5 transactions — 
unproved on 12 transactions — Partial payments — allocation of — Repara- 
tion 


Where 12 of the transactions in issue were in intrastate commerce and five were 
in interstate commerce, and where respondent’s partial payments are ap- 
plied to the 12 intrastate commerce transactions, respondent is liable to 
complainant for the total contract price of the five interstate transactions in 
the amount of $17,591.00 for which reparation is awarded complainant with 
interest. 


Complainant pro se. 
C. J. Peterson, Phoenix, Ariz., for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
culture Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award for reparation in the sum of $32,397.43 against respondent 
in connection with transactions involving perishable agricultural 
commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


*The Decision and Order became final April 5, 1975. — Ed. 
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complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Although the amount claimed as damages exceeds $3,000, oral 
hearing was waived by both parties. Accordingly, the shortened 
procedure provided in Section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to that procedure, the parties 
were given an opportunity to submit additional evidence in 
support of their respective positions by means of verified 
statements. Respondent filed an answering statement and 
complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Mendelson-Zeller Co., Inc., 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent is an individual, Ronald J. Bleier doing business 
as Happy Valley Farms, whose address is P.O. Box 793, Queen 
Creek, Arizona. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. On or about August 22, 1973 through October 20, 1973, 
complainant contracted to sell to respondent 17 truckloads of 
perishable agricultural commodities. 


4. On or about September 15, 1973, complainant shipped 400 
lugs of peaches and 1100 lugs of grapes from Exeter, California to 
respondent in Phoenix, Arizona. The total invoice price for the 
1500 lugs was $6,025.00. 


5. On or about September 17, 1973, complainant shipped 1380 
lugs of peaches from Exeter, California to respondent in Phoenix, 
Arizona. The total invoice price for the peaches was $5,037.00. 


6. On or about September 20, 1973, complainant shipped 200 
lugs of grapes and 509 lugs of peaches from Exeter, California to 
respondent in Phoenix, Arizona. The total invoice price for the 
709 lugs was $2,560.60. 


7. On or about September 26, 1973, complainant shipped 500 
lugs of peaches from Exeter, California to respondent in Phoenix, 
Arizona. The total invoice price for the peaches was $1,700.00. 


8. On or about October 6, 1973, complainant shipped 556 lugs 
of grapes from Exeter, California to respondent in Phoenix, 
Arizona. The total invoice price for the grapes was $2,268.40. 
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9. Upon arrival of the 17 shipments, respondent accepted the 
produce, but has only tendered partial payment in the amount of 
$7,000.00 thus leaving a balance of $32,397.43. 


10. An informal complaint was filed on December 17, 1973, 
which was within nine months after the causes of action herein 
accrued. 


CONCLUSIONS 


It is complainant’s contention that it contracted to sell 17 
truckloads of perishable agricultural commodities to respondent 
and that these transactions were in or in contemplation of 
shipment in interstate commerce. Respondent denies 
complainant’s allegations alleging that most of the transactions 
were in intrastate commerce and, therefore, not within the 
jurisdiction of the Act. 


It is fundamental that the Secretary has no jurisdiction over the 
transactions involved herein unless they were in interstate 
commerce as defined by the Act. Complainant has the burden of 
proving that the transactions were in or in contemplation of 
shipment in interstate commerce. Miller Farms & Orchards v. C. 
B. Overby 26 A.D. 299 (1967). In the case at hand, respondent 
has admitted in his answer that four of the transactions were in 
interstate commerce or in contemplation of shipment therein. 
Complainant has submitted an invoice on a fifth shipment 
showing that shipment was in interstate commerce (See Finding 
of Fact 7) and respondent has offered no evidence to refute this 
evidence. Accordingly, we conclude that the Secretary has 
jurisdiction over these five transactions. Complainant seeks to 
prove that the other 12 transactions were in interstate commerce 
or in contemplation of shipment in interstate commerce by 
attaching the invoices of sale. These invoices, along with the bills 
of lading on four transactions submitted by respondent, clearly 
show that the remaining 12 shipments were not in interstate 
commerce. Complainant has alleged that although some of these 
transactions were not in interstate commerce they were in 
contemplation of shipment in interstate commerce. In view of 
respondent’s denial, however, a mere allegation without 
supporting evidence is not sufficient to prove this jurisdictional 
requirement. We conclude, therefore, that the complainant has 
not met its burden of proving that the Secretary has jurisdiction 
over these 12 transactions. 
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The total contract price for the five transactions involving 
interstate commerce, as specified in Findings of Fact 4 through 8, 
is $17,591.00. There is no dispute that respondent has made 
partial payment of $7,000.00 on the 17 truckloads and the 
evidence reveals that these partial payments were not tendered in 
payment of any specific invoice. Complainant, therefore, has a 
right to allocate these payments to respondent’s indebtedness for 
intrastate shipments. It is a general rule of law that where the 
debtor does not exercise his power to apply a payment to one of 
several debts, the law will apply the payments in a way most 
beneficial to the creditor. J. Segari & Co. v. John Farace, Jr., 23 
A.D. 495 (1964). The partial payments of $7,000.00 will, 
therefore, be applied to the 12 transactions involving intrastate 
commerce. 


In conclusion, respondent is liable to complainant for 
$17,591.00 for the five transactions involving interstate com- 
merce. Failvre to pay this amount is a violation of Section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $17,591.00, with interest thereon at 
the rate of 8 percent per annum from November 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 16,404) 


TureE “D” Sates, Inc. v. PLATTEVILLE Potato AssociaTIon, INC. 
PACA Docket No. 2-3480. Decided April 7, 1975. 


Agreement as to price — absence of — Contract — conclusion of for ‘““B”’ 
seed potatoes — failure to supply — Breach of contract — Damages — 
absence of — Reparation 


Where respondent accepted the potatoes in issue and suffered no damages as a 
result of complainant’s breach of contract in connection with the cover 
purchase, respondent is liable to complainant for the total purchase of 
$15,039.98, less the $12,505.98 already paid complainant by respondent 
thereon, for a total of $2,625.00 for which reparation is awarded. 
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Complainant pro se. 
Charles A. Karowsky, Greely, Colo., for respondent. 
Edward M. .Silverstein, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which the complainant 
seeks an award of $2,625 against respondent in connection with a 
transaction in interstate commerce involving a bulk car of ‘‘B”’ 
seed potatoes. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, who filed an 
answer thereto, generally denying liability to complainant in 
connection with this transaction. 


Since the amount claimed as damages in the formal complaint 


does not exceed $3,000, the shortened procedure provided in 
section 47.20 of the Rules of Practice, 7 CFR 47.20, is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the 
Department’s report of investigation. Complainant did not file an 
opening statement or a brief nor did respondent file an answering 
statement or a brief. 


FINDINGS OF FACT 


1. Complainant, Three ‘‘D”’ Sales, Inc., is a corporation whose 
address is P.O. Box 546, Walhalla, North Dakota. 


2. Respondent, Platteville Potato Association, Inc., is a 
corporation whose address is P.O. Box 100, Platteville, Colorado. 
Respondent was licensed to do business under the Act at the time 
of the subject transaction. 


3. On or about October 11, 1973, a contract was negotiated 
between the parties herein for the sale of 2 bulk cars of North 
Dakota Blue Tag Norgold Certified Seed Potatoes at $4.75 per 
cwt. and for a carload of ‘‘B”’ size seed potatoes. Complainant sent 
respondent a written confirmation of the sale. The written 
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confirmation did not include a price for the ‘‘B”’ seed potatoes. 


4. On or about November 21, 1973, a contract was negotiated 
between the parties herein for the sale of 3 bulk cars of North 
Dakota Blue Tag Norgold Certified Seed Potatoes at $5.50 per 
cwt. A written confirmation of this sale was sent to respondent by 
complainant. 


5. On or about November 16, 1973, a contract was negotiated 
between the parties herein for the sale of one bulk car of North 
Dakota Blue Tag Norland Certified Seed Potatoes at $5.25 per 
cwt. A written confirmation of this sale was sent to respondent. 


6. On or about March 6, 1974, complainant billed respondent 
for 559.9 cwt. of N.D. Blue Tag Norland Potatoes at $5.25 per 
cwt. for a total of $2,939.48, which amount respondent paid in 
full. 


7. On or about March 7, 1974, complainant billed respondent 
for 794 cwt. of N.D. Blue Tag Norgold Potatoes at $4.75 per cwt. 
for a total of $3,771.50, which amount respondent paid in full. 


8. On or about March 8, 1974, complainant billed respondent 
for 774 cwt. of N.D. Blue Tag Norgold Potatoes at $5.50 per cwt. 
for a total of $4,257, which amount respondent paid in full. 


9. On or about March 8, 1974, complainant notified respondent 
that it could not deliver the carload of “‘B’’ seed potatoes. It 
offered to furnish a carload of ‘“‘A’’ seed potatoes at $12.50 per 
cwt. Respondent refused this modification of the contract. 


10. Respondent covered its need for ‘‘B’’ seed potatoes by a 
purchase of one carload bulk Blue Tag Norgold Russet seed 
potatoes from Clemenson Bros. on March 8, 1974, at a price of 
$10.75 per cwt. 


11. On or about March 12, 1974, complainant billed respondent 
for 785 cwt. of N.D. Blue Tag Norgold Potatoes at $4.75 for 206 
cwt., and $5.50 for 579 cwt., for a total of $4,163. Of this amount 
respondent paid $1,538, leaving a balance due of $2,625. 


12. The complaint was filed June 24, 1974, which was within 9 
months after the cause of action herein accrued. 


CONCLUSIONS 


There are 2 aspects to the instant case. The first question for 
decision is whether or not the parties agreed on October 11, 1973, 
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for the purchase and sale of 2 bulk cars of North Dakota Blue Tag 
Norgold Certified Seed Potatoes at $4.75 per cwt; on November 
16, 1973, for the purchase and sale of 1 bulk car of North Dakota 
Blue Tag Certified Seed Norland Potatoes at $5.25 per 
hundredweight; and on November 21, 1973, for the purchase and 
sale of 3 bulk cars of N.D. Cert. Seed Norgold Blue Tag at $5.50 
per cwt. Both parties agree that said contracts were made and 
that respondent accepted shipment of these potatoes. Therefore 
respondent became liable for the purchase price thereof, less 
provable damages arising out of any breach of contract by 
complainant. Millbrook Processing Corp. v. Growers Fruit 
Distributors, 21 A.D. 597 (1962). 


The second aspect of the case concerns a car of ““B”’ seed 
potatoes which complainant agreed to supply to respondent. 
Written confirmation of this agreement was supplied respondent 
by complainant on complainant’s written confirmation of the sale 
of 2 bulk cars of North Dakota Blue Tag Norgold Certified Seed 
Potatoes at $4.75 per cwt. dates October 11, 1973. The evidence 
shows that the parties had agreed to the sale of the “‘B’’ seed. The 
evidence submitted by the parties also shows disagreement as to 
whether or not the parties had agreed to a price. Respondent 


alleges that he believed the price would be $5.50 per cwt. while 
complainant alleges that it did not agree to a price. Complainant’s 
allegation is borne out by an affidavit submitted by respondent in 
which Mr. Walter Mayer, who had negotiated the contract for 
respondent and on whose behalf his affidavit was submitted, 
states: 


In November of 1973 Robert Dunnigan specifically asserted that he would 
have to determine within the next several weeks the price his company 
would be obliged to charge for ‘B’ potatoes and in reliance on the integrity 
of Mr. Dunnigan, this Affiant failed to follow through when he failed to 
receive a price confirmation from Dunningan within two or three weeks 
after the order had been placed... 


We do not think however that the lack of agreement between 
the parties as to price indicates the failure to conclude a contract. 
A contract for sale may be concluded even though price is not 
settled. U.C.C. § 2-305. We, therefore, conclude that there was a 
contract for complainant to supply respondent with one car of 
“B” seed and that the failure of complainant to supply this ‘‘B” 
seed was a breach of said contract. 


Generally, the burden of proof is upon respondent to establish 
the damages resulting from complainant’s breach of contract. In a 
case such as the instant one, where a party failed to deliver the 
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agreed upon goods, the measure of damages is generally 
considered to be the market price on day of delivery less the 
contract price. Respondent herein was able to cover complainant’s 
breach by the purchase of a carload of ‘‘B”’ seed potatoes at $10.75 
per cwt. Inasmuch as the parties did not agree to a price at time of 
contracting, the law will imply that the parties intended the price 
to be a reasonable price at the time for delivery. U.C.C. § 2-305. 
It would appear from the record that a reasonable price at the time 
of delivery was the price respondent paid to cover. We, therefore, 
conclude that respondent suffered no damages as a result of 
complainant’s failure to deliver the carload of ‘‘B”’ seed. 


As stated above, having accepted the potatoes that 
complainant delivered, respondent became liable for their full 
purchase price or a total of $15,039.98. Respondent only paid 
complainant $12,505.98, did not suffer any damages as a result of 
complainant’s failure to deliver a car of “‘B’’ seed potatoes, and 
therefore is indebted to complainant in the amount of $2,625. 
Respondent’s failure to pay the balance of $2,625 to complainant 
is in violation of section 2 of the Act, for which reparation should 
be awarded, with interest. 


Respondent’s answer included an alleged counterclaim for 
$2,625 based upon the difference in cover cost for the “‘B’’ seed 
potatoes and the amount respondent alleged was the proper 
contract price. However, this alleged counterclaim amounts to an 
affirmative defense to complainant’s claim and has been so 
treated herein. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,625, with interest thereon at the 
rate of 8 percent per annum from March 12, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,405) 
Harry Wor v. MENDELSON-ZELLER Co., Inc. PACA Docket 
No. 2-3474. Decided April 7, 1975. 


Contract — failure to establish breach of — Evidence — not supporting claim 
of rejection — Reparation 
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Where respondent accepted the squash in issue, it is liable to complainant for the 
full purchase price thereof, $600.00, less a service charge of $10 and a pay- 
ment of $31 thereon by respondent. Deduction of this $41.00 from the con- 
tract price leaves an amount of $559.00 due and owing complainant for 
which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $559.00 in 
connection with a transaction involving a shipment of two lots of 
yellow squash in interstate and foreign commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 


complainant. Respondent filed an answer admitting the receipt of 
the yellow squash, but denying liability to complainant in any 
amount. 


Since the amount involved in this proceeding does not exceed 
$3,000 the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to this 
procedure the pleadings of the parties, being verified, are 
considered evidence in this case, as is the Department’s report of 
investigation. Complainant and respondent were both given an 
opportunity to file additional evidence by way of opening and 
answering statements, respectively, but failed to do so. 
Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harry Wolf, is an individual whose address is 
P.O. Box 12, Nogales, Arizona. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction herein, respondent was licensed 
under the Act. 





692 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 690 


3. On or about February 1, 1974, respondent and complainant 
entered into an oral contract for the purchase and sale of 148 lugs 
of yellow squash. The oral contract involved two lots of yellow 
squash: Lot 1- 45 lugs at $6.00 per lug plus three lugs at $5.50 per 
lug, total invoice price $286.50, f.o.b. Nogales, Arizona; and Lot 
2- 100 lugs at $6.00 per lug, total invoice price $600.00, f.o.b. 
Nogales, Arizona. 


4. The yellow squash in Lots 1 and 2 was grown in Mexico. 


5. On or about February 2, 1974, complainant delivered 144 
lugs of yellow squash to respondent (Lots 1 and 2). Per respond- 
ent’s instructions, Lot 1 was delivered to Montelargo Produce 
Company, Nogales, Arizona, and Lot 2 was delivered to Culiacan 
Produce Company, Nogales, Arizona. 


6. On or about February 2, 1974, complainant transmitted 
invoices for Lots 1 and 2, by mail, to respondent, showing terms 
of sale as set out in Finding of Fact No. 3. 


7. On or about February 2, 1974, respondent loaded the squash 
in Lots 1 and 2 on two different rail cars, with other produce, for 
shipment to buyers in marketing areas away from Nogales, 
Arizona. 


8. On or about March 18, 1974, complainant mailed a 
statement, No. 8613, to respondent, showing a total balance of 
$886.50, from the two invoices dated February 2, 1974 (Lots 1 and 
2), as being past due. 


9. On or about March 31, 1974, complainant mailed a second 
statement, No. 8631, to respondent, showing a total balance of 
$886.50 from the two invoices dated February 2, 1974 (Lots 1 and 
2), being past due, and requesting payment without further delay. 


10. On or about April 5, 1974, respondent made payment to 
complainant, by check, for the full value of the squash in Lot 1, 
less $4.80 service charge’, and of $31.00 toward the full invoice 
price of Lot 2. The amount of $559.00 remains unpaid on the full 


1. Both parties to this transaction recognize a service charge assessed against 
the invoice price of the produce by respondent for services it performed in buying 
these small lots of produce from complainant and taking delivery locally in 
Nogales. Respondent apparently combines these smaller lots into carlot 
quantities for more economical transportation to buyers in other parts of the 
country. While both parties to this action have referred to the charge as a 
brokerage fee it is our opinion that since the transaction involved a sale to 
respondent the charge assessed is not a brokerage fee. Therefore, for the 
purposes of this decision, we will refer to the charge as a service charge. 





WOLF v. MENDELSON-ZELLER CO. 693 
Cite as 34 A.D. 690 


invoice price of the squash in Lot 2 ($600.00 less $10.00 service 
charge and $31.00 payment). 


11. The formal complaint was filed on June 28, 1974, which was 
within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Since it is clear from the facts that the full invoice price of 
$286.50, plus a proper service charge of $4.80, was paid by 
respondent to complainant for the squash in Lot 1, there will be no 
discussion regarding that part of the transaction. The discussion 
and conclusions which follow deal solely with the dispute 
regarding payment of the full invoice price for the 100 lugs of 
yellow squash in Lot 2. 


It is not disputed that the parties to this action entered into an 
oral agreement on or about February 1, 1974, and that pursuant 
to that agreement complainant sold and delivered to respondent,’ 
on or about February 2, 1974, 100 lugs of yellow squash (Lot 2). 
Nor is it disputed that the terms of sale provided for a price of 
$6.00 per lug less 10 cents per lug service charge, f.o.b. Nogales, 
Arizona, for a total price of $590. The conflict in this case concerns 
the application of the warranty of suitable shipping condition to 
this squash and the extent to which complainant is liable for the 
abnormal deterioration, if any, of the squash in transit to some 
destination beyond the point of delivery in Nogales, Arizona. 


Suitable shipping condition means: 


(T) hat the commodity, at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties.... (7 CFR 46.43)). 


In an f.o.b. sale* the buyer assumes all risk of loss due to trans- 
portation service and conditions, while the seller is liable for any 
abnormal deterioration at contract destination point if the 


2. Delivery was effectuated on February 2, 1974, when complainant placed the 
squash in the possession of Culiacan Produce Company, Nogales, Arizona, as 
respondent has instructed him to do. 


3. F.O.B. means ‘‘that the produce...sold is to be placed free on board 
the...agency of the through land transportation at the shipping point, in suitable 
shipping condition...and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller...” (7 CFR 46.43i). 
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commodity is handled under normal transportation service and 
conditions. Thus arises the ‘‘warranty of suitable shipping 
conditions.’’ Also, if there is no contract destination agreed upon 
between the parties, the seller has no responsibility for any 
deterioration in transit (7 CFR 47.43j). Likewise, the commodity 
is delivered to the contract destination. 


Complainant contends that the oral contract, herein, involves 
the sale of the squash in Lot 2 to respondent, that the agreed upon 
contract destination was Culiacan Produce Company’s warehouse 
in Nogales, Arizona, and that the squash was delivered to the 
contract destination and accepted by respondent. Under this 
contention, complainant argues that he could not possibly be held 
liable for the alleged deterioration which occurred during transit 
from Nogales to Massachusetts, and, therefore, respondent is 
liable to pay to him the full invoice price for the squash. 
Complainant would certainly be correct if the facts support his 
contention. However, based upon the conflicting evidence 
submitted by the parties, we are unable to reach the conclusion 
that complainant was unaware of respondent’s intention to ship 
the squash to a destination point other than Nogales and that the 
destination alleged by respondent, Sommerville, Massachusetts, 
was not the true destination in this f.o.b. sale. 


Our reluctance to reach the conclusion asserted by complainant 
is primarily based upon two factors. First, although complainant 
asserts that the destination was Nogales and that his invoice 
supports his position, respondent asserts, with equal vigor, that 
it notified complainant that the produce was to be shipped to 
Massachusetts, and that complainant agreed to this contract 
destination. Second, it is clear from the facts presented that 
respondent was performing a service and that complainant was 
well aware of this as he recognized respondent’s right to service 
charge. Therefore, it is quite possible that respondent did notify 
complainant, as it asserts, that the final contract destination for 
the squash was Massachusetts, and that complainant’s invoice 
simply indicates where he was instructed to take the produce for 
purposes of having it shipped to the contract destination in 
Massachusetts. 


Since both complainant’s and respondent’s contentions seem 
equally plausible under the circumstances of this case and in light 
of the evidence submitted, we are unable to make a conclusion one 
way or the other as to the exact contract destination agreed upon 
between the parties. However, this uncertainty is not material to 
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a final decision in this action. 


As noted earlier, if Nogales, Arizona, was the true contract 
destination, complainant will prevail on his claim. If, in the 
alternative, no destination was actually agreed upon, complainant 
will again prevail since he would have no responsibility for any 
deterioration in transit (7 CFR 46.43j), and, as will be discussed 
below, since the shipment of squash was accepted by respondent. 
Finally, taking a third alternative, that is, that the contract 
destination was Sommerville, Massachusetts, we again reach the 
conclusion that complainant will prevail. We base this last 
conclusion on our finding that there was never an effective 
rejection of the squash (Lot 2), and therefore, it is deemed to have 
been accepted. See, Sunshine Produce Company v. Si Si Fruit 
Distributors, Inc., __.___A.D. _____, signed January 10, 1975; 
and Uniform Commercial Code section 2-606. Although respond- 
ent claims to have rejected the squash because of its bad condition 
on arrival, a review of the arrival reports submitted by respondent 
as evidence does not support its claim of rejection. 


First, the arrival report dated February 13, 1974, shows an 
arrival date of February 9, 1974, in Sommerville, Massachusetts, 
for 100 lugs of yellow squash, Lobo (this was incorrectly noted on 
the report as ‘‘Loboy’’). Assuming, for sake of argument, that 
this report refers to the same squash that the complainant sold 
respondent in Nogales, ‘ we note that nothing on the report refers 
to the condition or quality of the squash nor is there any 
indication on the report that the squash was rejected. Secondly, 
with reference to the arrival report dated Feburary 27, 1974, it is 
sufficient to say that even though this report notes the produce as 
rejected, it was prepared long after the time to make an effective 
rejection elapsed, and, therefore, does not support respondent’s 
claim of a valid rejection. Third, the fact that respondent 
allegedly sold the shipment of squash through Arthur G. Silk, 
Inc., on consignment without notifying complainant of its 
intention to do so, is sufficient justification for a finding that 
respondent accepted the squash. Finally, if the squash referred to 
on the arrival reports and later sold by Authur Silk was not the 
same squash sold to respondent by complainant, then we conclude 
that, since there is no evidence in the record to establish that a 


4. We do not so conclude since there is no evidence in the record that 
complainant actually sold Lobo brand squash in the first place, nor is there 
anything contained in the report which conclusively shows the squash received 
to be the same squash that was delivered to Culiacan’s in Nogales. 
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valid rejection of the squash was made by respondent, respondent 
must have accepted it. 


Based upon its acceptance of the squash, respondent is liable 
for the full invoice price, less the sums already paid the seller in 
connection therewith, and less provable damages sustained as a 
result of any breach of the contract of sale by the seller. Alexander 
Anaskyv. Wm. N. Feinstein & Co., Inc., 25 A.D. 906 (1966). As 
the party alleging a breach of the contract of sale, respondent has 
the burden of proving, by a preponderance of the evidence, the 
breach by complainant and respondent’s resulting damages. We 
conclude that respondent failed to meet the required burden of 
proof. 


This last conclusion, above, needs only minor elaboration. 
Respondent asserts that it did establish a breach of contract by 
complainant, and relies upon Federal Inspection Certificate No. 
C5611, dated February 14, 1974, and the account sales from 
Arthur G. Silk, Inc., in support of its assertion. We conclude that 
the documents do not support the assertion. First, aside from 
referring to 100 lugs of yellow squash, there is nothing on the 
account sales nor are there any accompanying documents which 
establish that the squash sold by Silk is the same squash sold to 
respondent by complainant and delivered in Nogales. Second, the 
inspection certificate, dated five days after the alleged date of 
arrival of the squash in Sommerville, Massachusetts, is not 
persuasive evidence of any abnormal deterioration of the squash 
at the alleged time of arrival on February 9, 1974. Peter Condakes 
Co.v. Michael Bros., Inc., 19 A.D. 650 (1960). Finally, even if the 
inspection had been timely made, we conclude that it is not 
possible to determine from the inspection certificate that the 
squash inspected was the same squash sold by complainant to 
respondent and delivered in Nogales. Not only was the squash 
unloaded from the carrier and located in Silk’s warehouse at the 
time of the inspection, but the inspection report indicates that it 
was ‘‘O.K. Coral’’ brand, which brand name conflicts with the 
brand on respondent’s own arrival report. In addition, there is no 
evidence that the original transaction involved the sale of ‘‘O.K. 
Coral” brand squash. 


Thus, even if we assume that the contract destination was in 
Massachusetts, as alleged by respondent, respondent failed to 
prove any breach of the contract by complainant, and is therefore 
liable for the invoice price of the squash. 


In summary, we conclude that complainant sold respondent 100 
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lugs of yellow squash for a total invoice price of $600; that the 
squash was accepted by respondent; that respondent alleged but 
failed to prove any breach of contract by complaint; and that 
respondent is liable to complainant for the purchase price of the 
squash. Respondent’s failure to pay to complainant the full 
invoice price for the squash less the amount already paid of 
$559.00 is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $559.00, with interest thereon at a 
rate of 8 percent per annum from March 1, 1974, until paid. 


Copies of this order shall be served upon the perties. 


(No. 16,406) 


IntER Harvest, Inc. v. VEGETABLE MARKET oF CLEVELAND, INC. 
PACA Docket No. 2-3471. Decided April 8, 1975. 


F.o.b. transaction — Good delivery standards — applicability of — failure to 
meet — Rejection with reasonable cause — Dismissal 


Where complainant breached the contract in that the lettuce failed to meet good 
delivery standards, and where respondent's rejection thereof was with rea- 
sonable cause, the complaint is dismissed. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq. ). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,744, for failure 
to make payment for a carload of lettuce purchased in interstate 
commerce. 
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A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denyiny liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements, but did not do so. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Inter Harvest, Inc., is a corporation whose 
Post Office address is P.O. Box 2115, Salinas, California. 


2. Respondent, Vegetable Market of Cleveland, Inc., is a 
corporation whose Post Office address is 2667 East 40th Street, 
Cleveland, Ohio. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about December 10, 1973, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 


respondent from Summerton, Arizona, a carload of lettuce, 
consisting of 980 cartons, no grade specified, at $2.50 per carton 
f.o.b., plus .30 per carton cooling, for a total invoice price of 
$2,744. The contract was negotiated by Arthur G. Benzel & Son, 
a brokerage firm of Cleveland, Ohio. 


4. The carload arrived at destination in Cleveland, during the 
evening hours of December 18, 1973. On December 19, 1973, at 
approximately 7:45 a.m., the lettuce was Federally inspected. The 
inspection report read in relevant part as follows: 


Temperature of Product: Doorway: Top 40°F, bottom 36°F. 


Quality : Clean, fairly well trimmed, green color and average 89 % hard 
and firm, 11 % fairly firm. Grade defects average 3%, doubles and cut 
heads. 


Condition : Heads or portions of heads not affected by condition factors 
are fresh and crisp. Wrapper leaves: No decay. Head leaves: In most 
cartons 1 to 2 heads, in many none, average 5% damaged by Tipburn. 
From 5 to 11 heads per carton, average 28 % damaged by discoloration 
following bruising throughout pack and load. Average 2 % decay. 


5. On December 19, 1973, respondent rejected the shipment, 
which was then abandoned to the carrier. 
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6. Respondent notified the broker of its rejection of the lettuce. 
The broker in turn notified complainant on December 19, 1973, of 
the rejection. Respondent has since made no payment for the 
lettuce. 


7. The formal complaint was filed on July 15, 1974, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the total contract price of $2,744, 
for a shipment of 980 cartons of lettuce sold to respondent. 
Respondent alleges that complainant breached the contract of sale 
since the lettuce failed to meet the good delivery standards for 
lettuce set forth in section 46.44 of the Regulations. 


Section 46.44 of the Regulations states in relevant part as 
follows: 


Unless otherwise agreed to between the contracting parties, ‘good 
delivery’’ in connection with f.o.b. contracts of purchase and sale means 
that the commodity meets the requirements of the contract at time of 
loading or sale and, if the shipment is handled under normal transportation 
service and conditions, will meet the following additional requirements on 
delivery at the contract destination. 


(a) Lettuce 1,... 


2, if the contract does not specify a U.S. grade or percentage of 
condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein not 
more than 9 percent serious damage of which not more than 5 
percent may be decay affecting any portion of the head 
exclusive of wrapping leaves... . 


The Federal Inspection Report submitted by complainant, shows 
the lettuce did not meet good delivery standards. Respondent 
therefore contends that its rejection of the lettuce was proper and 
no money is due on the shipment. 


Complainant does not deny that the lettuce was abnormally 
deteriorated upon arrival, but alleges that under normal delivery 
time by rail, the shipment should have reached respondent, at 
Cleveland, in time for the morning market of December 17, 1973. 
The shipment, however, did not arrive until the evening of 
December 18, 1973. Complainant therefore contends that because 
of abnormal transportation, section 46.44 does not apply, and 
respondent is liable for the purchase price. 
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Respondent does not deny that there was a delay in transit, but 
alleges that the deterioration of the lettuce was not caused by this 
delay, and that accordingly good delivery standards should still 
apply. 


Although there is a question of whether the car moved under 
normal transportation service enroute to contract destination, 
this does not automatically void or render inapplicable section 
46.44. Where the condition of the produce on arrival at contract 
destination is such as to indicate that it would have been 
abnormally deteriorated at such time and place even if handled 
under normal transportation service and conditions, enroute, then 
good delivery standards are still applicable. John M. Evans 
Produce Co. v. D.L. Piazza Company , 18 A.D. 1452 (1959). 


Based upon the results of the Federal Inspection Report which 
is set forth in Finding of Fact 4, we conclude that the type of 
deterioration is such that even if transportation service and 
conditions had been normal, the lettuce would not have met good 
delivery standards. 


Under the circumstances, the good delivery standards for 
lettuce are applicable. Because the lettuce did not meet good 
delivery standards, respondent’s rejection was proper, and 


respondent is not liable to complainant for any of the purchase 
price. Accordingly the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,407) 


In re M. & H. Propuce Co., Inc. PACA Docket No. 2-2757. De- 
cided April 8, 1975. 


Failure to pay promptly and in full — Creditors’ agreement to accept 25% 
no defense — Repeated and flagrant violations — Publication of facts — 
equitable estoppel not applicable 


Where respondent flagrantly and repeatedly violated the Act in failing to pay 
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promptly and in full for perishable agricultural commodities purchased and 
received in interstate commerce, the facts and circumstances of the viola- 
tions shall be published. The agreement by creditors to accept 25 % in full 
satisfaction of their claims is no defense. The facts do not show that the 
complainant agreed not to bring a disciplinary proceeding if the 25 % pay- 
ment was made and accepted, but even if such an agreement had been made, 
the Government, when acting in its soverign capacity, is not subject to 
equitable estoppel. 


Dennis Becker, for complainant. 
Peter J. Samer, Baltimore, Md., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative, disciplinary proceeding under the 
Perishable Agricultural Commotities Act, 1930, as amended (7 
U.S.C. 499a et seq. ), hereinafter referred to as the Act. The 
proceeding was instituted by a complaint filed November 7, 1972, 
by Floyd F. Hedlund, Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. 


The complaint alleges that the respondent corporation wilfully, 
repeatedly, and flagrantly violated § 2 of the Act (7 U.S.C. 499b) 
by failing to make full payment promptly of the agreed purchase 
prices for 129 shipments of perishable agricultural commodities in 
interstate commerce which were purchased from 15 sellers and 
accepted without complaint. The complaint alleges the details of 
the transactions giving for each the name of the seller, the 
quantity and commodity, the date the commodities were received 
by respondent, the date payment was due and the agreed 
purchase price. It is alleged that between 7 and 10 months after 
payment was due, the respondent paid the sellers 25 % of the 
agreed purchase price. The complaint requests the Judicial Officer 
to find, pursuant to § 8 of the Act (7 U.S.C. 499h), that respond- 
ent corporation has committed wilful, flagrant, and repeated 
violations of the Act. 


On November 27, 1972, respondent’s attorneys filed an answer 
admitting that respondent had purchased, received in interstate 
commerce, and accepted without complaint the 129 lots in 
question; that the produce was received as alleged; that payment 
was due as alleged; and that between 7 and 10 months after 
payment was due the sellers, respondent paid the sellers 25 % of 
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the agreed purchase prices. However, the answer ‘denies that 
such partial payment does not act as a mitigation to the failure of 
Respondent to make full payment and does not negate the 
alternative fact that such failure was in violation of the Perishable 
Agricultural Commodities Act, 1930, as amended.’’ 


The answer ‘‘asserts that payment has been made to each 
complaining creditor, that each complaining creditor accepted 
such payment in full and complete satisfaction of the obligation 
owed to it by the Respondent, and that all of the obligations 
and/or complaints have been marked ‘Paid and Satisfied’ or 
‘Settled and Dismissed’.”’ 


As a further defense, the answer asserts that the 25 % payment 
‘“‘was made to each complaining creditor in full and complete 
satisfaction of said obligation owed to each said complaining 
creditor by the Respondent upon representations made to 
representatives of the Respondent by Mr. J. J. Dimond, Chief of 
the Regulatory Branch, Fruit and Vegetable Division, United 
States Department of Agriculture, an authorized representative 
of the Department of Agriculture, that the Department of 
Agriculture would not institute or carry forward any complaint or 
other proceeding against M & H Produce or any of its principals, 
officers, directors, stockholders, etc., if the complaint o[ f] each 
creditor were settled or satisfied; and that the Respondent’s 
actions in making the said partial payment were done in good 
faith and in full reliance upon the representations of the said 
representative of the Department of Agriculture.” 


On August 30, 1973, respondent’s attorneys amended its 
answer to deny that the payment due dates alleged in the 
complaint correctly represented the understanding of the parties 
to the transactions. 


A pretrial conference was held on September 11, 1973, before 
Harry S. McAlpin, Chief Administrative Law Judge (now 
retired), United States Department of Agriculture, at 
Washington, D.C.! 


On November 21, 1973, respondent’s attorneys filed a motion to 
amend its amended answer ‘‘in order to make perfectly clear that 
the Respondent denies all allegations of paragraph 3 of the 
Complaint which might subject it to sanctions under the PACA.”’ 


1. Chief Judge McAlpin served as an Administrative Law Judge (or Hearing 
Examiner) with the Social Security Administration from 1968 to 1971 and with 
the Department of Agriculture from 1971 to 1974. This was his first (and only) 
contested case under the Perishable Agricultural Commodities Act. 
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This request was made because ‘‘on November 19, 1973, in a 
telephone conversation with Dennis Becker, Esquire, the attorney 
for the Complainant, Respondent’s attorneys first became aware 
that the Complainant believes that the Complaint and Respond- 
ent’s Amended Answer thereto make out a prima facie case for the 
Complainant by virtue of the Respondent’s alleged admissions. 
The Respondent believes that the only basis on which the 
Complainant can so proceed is on the assumption (which the 
Respondent believes is incorrect) that the Respondent has not 
effectively denied its alleged failure to make full payment 
promptly for the said produce.’’ The respondent’s motion to 
amend its amended answer was denied at the oral hearing, but 
respondent was not required to proceed first because of its 
admissions (Tr. 3-10). 


Oral hearing before Chief Judge McAlpin was held on 
November 27, 1973, in Lewisburg, Pennsylvania, and following a 
recess was reconvened on January 8 and 9, 1974, in Washington, 
D. C. Mr. Dennis Becker and Mr. Thomas Clark, Office of the 
General Counsel, United States Department of Agriculture, 
represented complainant. Mr. J. Hardin Marion and Mr. Peter J. 
Sommer of Baltimore, Maryland, represented respondent. 


Chief Judge McAlpin filed an Initial Decision on November 8, 
1974, dismissing the complaint. The Chief Judge concluded that 
the complainant failed to prove that the respondent did not make 
full payment promptly in respect to any of the 128 transactions 
involved in the proceeding.* The Chief Judge’s decision is based 
on the fact that on March 12, 1971, respondent’s bank accounts 
were frozen; a creditors’ committee was established; and, 
ultimately, the 14 shippers whose transactions are involved in the 
complaint agreed to accept 25% in full satisfaction of their 
claims. Specifically, the Chief Judge found (Initial Decision, pp. 
17-18): 


7. On March 12, 1971, respondent’s bank called upon respondent and 
upon Martin Hyman for some $600,000 in cash or certified checks to 
liquidize their corporate and personal accounts by close of business that 
day. Unable to comply, the respondent immediately ceased doing 
business, placed no further orders for perishable agricultural commodities, 
and notified its creditors of this development wherein the bank had frozen 
and seized the firm’s accounts. 


8. The cancellation of respondent’s line of credit and the freezing of its 


2. The complainant abandoned its allegations with respect to the first 
transaction set forth in paragraph 3 of the complaint, which reduces the number 
of transactions and shippers alleged in the complaint by one. 
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accounts on March 12, 1971, was a single, spontaneous action that affected 
all 128 transactions at one and the same time. 


9. On March 30, 1971, respondent’s creditors, which included all but 
one of the fourteen here involved, but which one exception later joined the 
rest, met with respondent’s representative and agreed to establish a 
creditor’s committee to arrange for payment of said creditors when funds 
became available. Both expressly and by implication, all of respondent’s 
produce creditors agreed with respondent to defer time of payment for the 
produce transactions previously entered into until the creditor’s committee 
perfected its plan acceptable to all of them; and to bring no actions against 
the respondent through the Perishable Agricultural Commodities 
Administration or the courts, including bankruptcy proceedings. After 
several meetings and pursuant to said agreement between the contracting 
parties as to when payment would be due and made in connection with the 
transactions here involved, all the produce creditors in October 1971 
accepted payment of 25 percent in full satisfaction of their claims. 


10. The acceptance, by agreement, of 25 percent in full payment and 
satisfaction of the amounts due in the transactions here involved is accord 
and satisfaction, and payment in full under the regulations which provide 
unrestricted right to make unrestricted agreements as to when payment is 
due. Neither the act nor the regulations mentions payment of the amount 
originally billed as necessary to represent payment in full. To do so would 
preclude even discounting a bill or adjusting it for any other reasons 
including failure to meet contract specification. 


With respect to the respondent’s equitable estoppel contention, 
the Chief Judge stated (Initial Decision, pp. 32-35): 


Respondent’s contention that the complainant is estopped from 
pursuing this disciplinary action because of misleading assurances given 
by the Chief, Regulatory Branch of the Fruit and Vegetable Division, U.S. 
Department of Agriculture is made moot because of our finding and 
conclusion that there has been no violation. We are convinced from the 
record however that assurances were given by said official that the 
individuals who were officers of and/or responsibly connected with the 
respondent would be allowed to work for other licensees if the reparation 
claims were paid, that such assurances were given under circumstances 
and in a manner that led to a logical conclusion that no disciplinary action 
would be taken against the respondent. We believe that Martin Hyman, on 
advice of his counsel, relied on the belief that such assurance was given and 
acted thereon in raising funds individually to pay respondent’s creditors. 


We do not agree with complainant’s contention that the Department had 
no part in negotiation of the settlement agreements. It was the testimony 
of complainant’s witness, Attorney Slavin, that the Chief of the 
Regulatory Branch, Fruit and Vegetable Division, was kept fully informed 
by him, at such official’s request, of each development and of the progress 
of the creditors committee agreement, of which committee Attorney Slavin 
was a member representing the unsecured trade creditors. In addition, 
Attorney Slavin testified that the said Chief of the Regulatory Branch was 
persuaded by him not to instigate any disciplinary action before Hyman 
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raised the money from his personal contacts and assets with which to make 
the agreed upon settlement with the said produce creditors, because such a 
move would result in no payment money being raised and paid by Hyman 
on behalf of the corporation. It is a matter of record that the Regulatory 
Branch waited for two months after the settlement was made as agreed, 
the accord and satisfaction filed, and the previously imposed suspension 
lifted, before it ‘‘let the bomb fall,’’ to use the words of Attorney Slavin. 
These are facts, the credibility of which we have no reason to question. The 
admission by the said Department official on cross-examination that he 
had discussed both reparation and disciplinary actions with Hyman’s 
attorney in July 1971 and that thereafter he had given assurance that upon 
payment of the settlement agreement and filing of orders of satisfaction 
Hyman would thereafter be permitted to work in the produce field without 
bond or suspension, give weight to respondent’s argument for estoppel. 
But we do not decide the question of estoppel because (1) what happens to 
the officers and/or responsibly connected individuals is not an issue in this 
case; (2) equitable estoppel, we believe, is beyond the jurisdiction of an 
Administrative Law Procedure, though the circumstances giving rise to its 
consideration might well support a decision based on mitigation; and (3) 
the whole question is mooted by our finding and conclusion that there has 
been proved no violation of the Act committed by the corporate respond- 
ent. 


The complainant appealed to the Judicial Officer on December 
9, 1974, from the Initial Decision. Final authority to decide cases 
under the Perishable Agricultural Commodities Act has been 
delegated to the Judicial Officer (37 F.R. 28475; 38 F.R. 10795). 
Oral argument before the Judicial Officer was held on March 27, 
1975. 


THE RELEVANT STATUTORY PROVISIONS 


The Perishable Agricultural Commodities Act (46 Stat. 531, as 
amended, 7 U.S.C. 499a et seg. ) authorizes the Secretary of 
Agriculture to regulate, in various respects, commission 
merchants, dealers, and brokers engaged in the handling of 
perishable agricultural commodities in interstate or foreign 
commerce. 


The Act provides that it ‘‘shall be unlawful in or in connection 
with any transaction in interstate or foreign commerce — 


3. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years 
as administrator of the Packers and Stockyards Act regulatory program). 
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(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction * * *’’ (emphasis supplied; 7 U.S.C. 
499b (4)). 


The Act provides for reparation proceedings with awards for 
money damages for violations of the Act (7 U.S.C. 499g). ‘‘Unless 
the licensee against whom a reparation order has been issued 
shows to the satisfaction of the Secretary within five days from 
the expiration of the period allowed for compliance with such 
order that he has either taken an appeal as herein authorized or 
has made payment in full as required by such order his license 
shall be suspended automatically at the expiration of such five- 
day period until he shows to the satisfaction of the Secretary that 
he has paid the amount therein specified with interest thereon to 
date of payment” (7 U.S.C. 499g(d)). 


The Act also provides for disciplinary proceedings for violations 
of the Act. Whenever the ‘“‘Secretary determines * * * that any 
commission merchant, dealer, or broker has violated any of the 
provisions of § 499b of this title * * * the Secretary may publish 
the facts and circumstances of such violation and/or, by order, 
suspend the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender’’ (7 
U.S.C. 499h(a)). 


Except with the approval of the Secretary, no licensee shall 
employ any person, or any person who is or has been responsibly 
connected with any person — 


(1) whose license has been revoked or is currently suspended by order of 
the Secretary; 


(2) who has been found after notice and opportunity for hearing to have 
committed any flagrant or repeated violation of section 499b of this title, 
but this provision shall not apply to any case in which the license of the 
person found to have committed such violation was suspended and the 
suspension period has expired or is not in effect; or 


(3) against whom there is an unpaid reparation award issued within two 
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years, subject to his right of appeal under section 499g(c) of this title. 


The Secretary may approve such employment at any time following 
nonpayment of a reparation award, or after one year following the 
revocation or finding of flagrant or repeated violation of section 499b of 
this title, if the licensee furnishes and maintains a surety bond in form and 
amount satisfactory to the Secretary as assurance that such licensee’s 
business will be conducted in accordance with this chapter and that the 
licensee will pay all reparation awards, subject to its right of appeal under 
section 4999g(c) of this title, which may be issued against it in connection 
with transactions occurring within four years following the approval. The 
Secretary may approve employment without a surety bond after the 
expiration of two years from the effective date of the applicable 
disciplinary order. * * * The Secretary may, after thirty days notice and an 
opportunity for a hearing, suspend or revoke the license of any licensee 
who, after the date given in such notice, continues to employ any person in 
violation of this section (7 U.S.C. 499h(b)). 


The ‘“‘Secretary may make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this chapter 
* * #” (7 U.S.C. 4990). 


THE ADMINISTRATIVE REGULATIONS 


Section 46.2(aa) (5) of the regulations in effect in 1971 provides 
(7 CFR 46.2(aa) (5)): 


(aa) ‘Full payment promptly”’ is the term used in the act in specifying 
the period of time for making payment without committing a violation of 
the act. The contracting parties have the right to agree as to when 
payment is due in connection with any transaction. In the absence of such 
agreement, “full payment promptly,” for the purpose of determining 
violations of the act, means: 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted after arrival at the contract 
destination without complaint by the buyer * * *. 


FINDINGS OF FACT 


1. Respondent, M. & H. Produce Company, Inc., is a Penn- 
sylvania corporation, whose last known mailing address is P.O. 
Box 82, Temperanceville, Virginia 23442. Pursuant to the licens- 
ing provisions of the Act, License No. 151030 was issued to re- 
spondent on May 12, 1954. Such license was renewed annually 
until May 1972 when it lapsed due to the failure of respondent to 
file and pay a license renewal fee. 


2. M. & H. Produce Co., Inc. is a family corporation controlled 
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by Martin Hyman. Mr. Hyman testified “I had always considered 
I was M & H Produce Company”’ (Tr. 136). Mr. Hyman’s wife, 
Helen, was the sole stockholder (Comp. Ex. 1), or one of the 
principal stockholders (Tr. 108). M & H Produce Company 
“‘stands for Martin and Helen’’ Hyman (Tr. 108). 


During the period December 1970 — March 1971, which are the 
months particularly involved in this proceeding, Samuel 
Gershenfeld, the son-in-law of Martin and Helen Hyman, was in 
charge of the day to day operations of the respondent corporation 
(Tr. 149), but Martin Hyman, who was traveling a lot, ‘‘would 
communicate with Sam 15 or 20 times a day”’ (Tr. 109). 


The respondent corporation was engaged in the business of 
buying produce throughout the United States from shippers and 
selling it to retailers. Respondent’s annual sales volume was 
several millions of dollars. Respondent was responsible for 
payment to the shippers for the produce purchased within the 
time agreed upon, notwithstanding the fact that respondent 
generally received payment for the produce from the retailers after 
respondent paid the shippers. 


3. During the period December 1970 through March 12, 1971, 


respondent purchased 128 lots of fruits and vegetables, all being 
perishable agricultural commodities in interstate commerce, from 
14 sellers, for agreed purchase prices totaling $69,498.64. The 
details of the transactions are as follows: 


Seller Quantity Approx. Agreed 
Trans. & & Date Purchase 
No. Address Commodity Received Price 


1 (The complainant abandoned its allegations with respect to this trans- 
action). 


2 CharlesM.Wright& 125ctns. sweet potatoes 12/16/70 $ 481.25 
3 Sons, Delmar, Del. 200 ctns. sweet potatoes 12/17/70 910.00 
4 225 ctns. sweet potatoes 12/20/70 866.25 
5 200 ctns. sweet potatoes 12/20/70 910.00 
6 100 ctns. sweet potatoes 12/21/70 455.00 
7 200 ctns. sweet potatoes 12/21/70 770.00 
8 100 ctns. sweet potatoes 12/22/70 455.00 
9 50 ctns. sweet potatoes 12/22/70 192.50 
10 “ 50 ctns. sweet potatoes 12/26/70 192.50 
11 100 ctns. sweet potatoes 12/28/70 455.00 
12 100 ctns. sweet potatoes 12/29/70 455.00 
13 30 ctns. sweet potatoes 1/2/71 115.50 
14 100 ctns. sweet potatoes 1/3/71 455.00 
15 25 ctns. sweet potatoes 1/4/71 96.25 
16 150 ctns. sweet potatoes 1/4/71 682.50 
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Seller Quantity Approx. Agreed 
& & Date Purchase 
Address Commodity Received Price 


100 ctns. sweet potatoes 1/6/71 455.00 
200 ctns. sweet potatoes 1/10/71 910.00 
25 ctns. sweet potatoes 1/10/71 96.25 
30 ctns. sweet potatoes 1/17/71 115.50 
100 ctns. sweet potatoes 1/18/71 455.00 
100 ctns. sweet potatoes 1/21/71 455.00 
100 ctns. sweet potatoes 1/24/71 455.00 
30 ctns. sweet potatoes 1/24/71 115.50 
100 ctns. sweet potatoes 1/27/71 455.00 
100 ctns. sweet potatoes 1/28/71 455.00 
100 ctns. sweet potatoes 1/31/71 455.00 
25 ctns. sweet potatoes 1/31/71 96.25 
25 ctns. sweet potatoes 2/2/71 96.25 
150 ctns. sweet potatoes 2/3/71 682.50 
100 ctns. sweet potatoes 2/4/71 455.00 
25 ctns. sweet potatoes 2/7/71 96.25 
15 ctns. sweet potatoes 2/8/71 57.75 
25 ctns. sweet potatoes 2/14/71 96.25 
100 ctns. sweet potatoes 2/18/71 455.00 
25 ctns. sweet potatoes 2/21/71 96.25 
100 ctns. sweet potatoes’ 2/24/71 455.00 
15 ctns. sweet potatoes 2/28/71 57.75 
15 ctns. sweet potatoes 3/7/71 57.75 
100 ctns. sweet potatoes 3/9/71 455.00 
100 ctns. sweet potatoes 3/10/71 455.00 
50 ctns. sweet potatoes 3/11/71 227.50 
15 ctns. sweet potatoes 3/14/71 57.75 
Total $15,811.25 

Less 25 % payment 10/26/71 3,952.81 
Balance unpaid $11,858.44 


Griffin & Brand of 1,199 ctns. carrots 2/8/71 $ 3,224.54 
McAllen, Inc., 600 flats strawberries 2/19/71 1,890.00 
McAllen, Texas 800 flats strawberries 2/23/71 2,520.00 
“ “ 400 flats strawberries 2/27/71 1,260.00 
525 flats strawberries 3/1/71 1,653.75 

400 flats strawberries 3/8/71 1,460.00 

184 flats strawberries 3/13/71 717.60 

Total $12,725.89 

Less 25 % payment 10/19/71 3,181.47 

Balance unpaid $ 9,544.42 


Burnand &Co.,Inc., 326 pkgs. vegetables 2/22/71 $ 2,597.00 
Nogales, Ariz. Less 25 % payment 10/27/71 649.25 
Balance unpaid $ 1,947.75 

— 
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Seller 
& 
Address 


D’ Arrigo Bros. Co., 
of New York, Inc., 
Bronx, New York 


“ “ 


Maine Potato Growers, 
Inc., Presque Isle, 
Maine 


Philadelphia Produce 
Credit & Collection 
Bureau, Philadel- 
phia, Penn. 


“ 
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Quantity 
& 
Commodity 


15 pkgs. collards 
10 pkgs. collards 
25 pkgs. romaine 
10 pkgs. romaine 
40 pkgs. romaine 
20 pkgs. chicory 
45 pkgs. romaine 
25 pkgs. romaine 


Approx. 
Date 
Received 


2/18/71 
2/23/71 
3/1/71 
3/2/71 
3/3/71 
3/10/71 
3/10/71 
3/15/71 


Total 
Less 25 % payment 10/19/71 
Balance unpaid 


400 sx. potatoes 
450 sx. potatoes 
410 sx. potatoes 
440 sx. potatoes 
450 sx. potatoes 


2/22/71 
2/22/71 
3/1/71 
3/8/71 
3/8/71 


Total 
Less 25 % payment 10/19/71 
Balance unpaid 


900 bunches watercress 
10 erts. collards 
40 ctns. shallots 
75 ctns. watercress 
30 bushel peppers 
278 trays strawberries 
30 pkgs. cauliflower 
47 pkgs. vegetables 
32 pkgs. shallots 
10 crts. collards 
88 pkgs. vegetables 
160 trays strawberries 
60 pkgs. vegetables 
5 certs. squash 
35 pkgs. vegetables 
40 pkgs. shallots 
15 certs. collards 
126 pkgs. vegetables 
412 ctns. potatoes 
300 ctns. potatoes 
100 pkgs. vegetables 
30 crts. peas 
40 ctns. scallions 
28 lugs squash 
40 crts. peppers 
10 boxes collards 
80 pkgs. vegetables 


2/22/71 
2/22/71 
2/22/71 
2/22/71 
2/22/71 
2/23/71 
2/28/71 
3/1/71 
3/1/71 
3/1/71 
3/1/71 
3/4/71 
3/8/71 
3/8/71 
3/8/71 
3/8/71 
3/8/71 
3/8/71 
3/9/71 
3/9/71 
3/11/71 
3/14/71 
3/15/71 
3/15/71 
3/15/71 
3/15/71 
3/15/71 
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Agreed 
Purchase 
Price 


48.75 
30.00 
100.00 
40.00 
200.00 
60.00 
292.50 
162.50 

$ 933.75 
233.44 


$__700.31 


$ 1,560.00 
1,730.00 
1,599.00 
1,716.00 
1,710.00 

$ 8,315.00 
2,078.75 


$ 6,236.25 


225.00 
30.00 
120.00 
225.00 
360.00 
792.00 
180.00 
150.25 
88.00 
27.50 
840.00 
560.00 
870.25 
8.75 
137.50 
120.00 
41.25 
1,833.00 
1,503.80 
1,095.00 
768.75 
330.00 
120.00 
210.00 
580.00 
27.50 
1,020.00 
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Seller Quantity 
& & 
Address Commodity 
‘ 150 bags carrots 
os 110 ctns. romaine 


Approx. 
Date 
Received 


3/15/71 
3/16/71 
Total 
Less 25 % payment 10/19/71 
Balance unpaid 


42 crts. 
85 crts. 


Post & Taback, Inc., 
Bronx, New York 


“ “ 


vegetables 

vegetables 
40 crts. vegetables 
35 crts. eggplant 
64 crts. vegetables 

115 pkgs. vegetables 
45 pkgs. vegetables 

172 pkgs. vegetables 
80 crts. pepper 


2/23/71 
2/26/71 
3/1/71 
3/2/71 
3/4/71 
3/8/71 
3/10/71 
3/11/71 
3/15/71 
Total 
Less 25 % payment 10/19/71 
Balance unpaid 


2/23/71 
2/25/71 
Total 
Less 25 % payment 10/19/71 

Balance unpaid 


2/26/71 
3/4/71 
3/11/71 
Total 
Less 25 % payment 10/19/71 
Balance unpaid 


3/1/71 
3/3/71 


243 flats strawberries 
20 crts. eggplant 


A. Levatino and Son’s 
Fruit and Produce, 
Inc., Bronx, N. Y. 


15 crts. cucumbers 
7 baskets peppers 
103 pkgs. vegetables 


Harry Brown & Son 
Bronx, N.Y. 


Wishnatzki & Nathel 
Bronx, N. 


15 bushels peppers 
40 bushels eggplant 
41 bushels eggplant 3/4/71 
30 bu. squash & beans 3/9/71 
55 bu. pepper & eggplant 3/10/71 
1,728 pts. strawberries 3/11/71 
17 crts. squash 3/15/71 
Total 
Less 25 % payment 10/19/71 
Balance unpaid 


Sidney Rosenthal Pro- 
duce, Inc., Bronx, 
New York 


“ “ 


55 crts. squash & peppers 3/2/71 
20 bushels beans 3/4/71 
5 certs. squash 3/8/71 
20 crts. peppers 3/10/71 
28 crts. peppers 3/11/71 
Total 
Less 25 % payment 10/19/71 
Balance unpaid 


“ “ 
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Agreed 
Purchase 
Price 


562.50 
770.00 
$13,596.05 
3,399.01 
$10,197.04 


$ 263.50 
965.00 
195.00 
227.50 
146.00 
487.50 
130.00 
688.75 
960.00 

$ 4,063.25 

1,015.81 
$3,047.44 


$ 729.00 
110.00 
$ 839.00 
209.75 
$629.25 


$ 120.00 
70.00 
1,130.50 

$ 1,320.50 
330.13 


$990.37 


$ 195.00 
240.00 
266.50 
225.00 
625.00 
604.80 
136.00 

$ 2,292.30 
573.08 

$1719.22 


$ 545.00 
200.00 
25.00 
260.00 
350.00 

$ 1,380.00 
345.00 
$1,085.00 
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Seller Quantity Approx. Agreed 
Trans. & & Date Purchase 
No. Address Commodity Received Price 


120 +E. Armata, Inc., 38 crts. vegetables 3/2/71 $ 109.00 
121 Bronx,NewYork 406pkgs. fruits & vegetables 3/3/71 1,590.40 
122 ” ss 55 pkgs. radishes 3/9/71 151.25 
123 * e 50 crts. peas 3/10/71 525.00 
Total $ 2,375.05 

Less 25 % payment 10/19/71 593.91 


Balance unpaid $ 1,781.74 


124 American BananaCo., 180 boxes peppers* 3/3/71 $ 2,080.00 
125 Inc., Bronx, N. Y. 10 boxes squash* 3/8/71 50.00 
Total $ 2,130.00 

Credit 396.00 

Total-Balance $ 1,734.00 

Less 25 % payment 10/19/71 433.50 

Balance unpaid $ 1,300.50 


126 Michael Kodish & Co., 115 pkgs. celery & peppers 3/4/71 $ 700.00 
127 Bronx, N. Y. 10 certs. cabbage 3/8/71 40.00 
128 e 100 crts. celery 3/9/71 375.00 
129 * - f00 erts. celery 3/10/71 400.00 


Total $ 1,515.00 
Less 25 % payment 10/19/71 378.75 
Balance unpaid $ 1,136.25 


*The complaint alleged bananas, but the transactions involved peppers and 
squash (Tr. 239-240). 


4. The respondent accepted all of the produce involved in the 
transactions itemized in Finding 3 without complaint. There was 
no dispute as to the transactions, except a $120 dispute as to 
transaction 46 (Tr. 177-178). Full and prompt payment of the 
originally agreed purchase prices would have been made by 
respondent as to all such undisputed transactions if respondent’s 
banks had not frozen its accounts on March 12, 1971. Prior to 
March 12, 1971, respondent had written checks in full payment of 
24 of the transactions itemized in Finding 3, supra (transactions 
44, 45, 51-53, 55-56, 65-70, 94, 103-105, 108-109, 115-116, 120- 
121, 124), and in payment of all but the disputed $120 as to trans- 
action 46, but such checks were dishonored by the banks as a 
result of the March 12, 1971, freeze of respondent’s bank 
accounts. No payments for the 128 transactions itemized in 
Finding 3, supra, were effected until October 19-27, 1971, when 
each of the 14 shippers was paid 25% of the originally agreed 
purchase prices. This 25% payment (totaling $17,374.66) left 
$52,123.98 of the originally agreed purchase prices unpaid. No 
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further payments were made to the 14 shippers with respect to 
these transactions. 


5. (a) With respect to each of the 128 transactions referred to 
in Finding 3, supra, the respondent had agreements (outlined in 
the remainder of this finding) with the shippers as to when 
payment was due. 


(b) Transactions 2-43 itemized in Finding 3, supra, involved 
the purchase of sweet potatoes by respondent from Charles M. 
Wright & Sons. These sweet potatoes were purchased under a 
joint venture arrangement in which the sweet potatoes were 
received by respondent in 42 separate lots from December 16, 
1970, through March 14, 1971. Payment for all of the lots was not 
due until early April 1971, after all of the potatoes were received 
by respondent, unless the shipper needed part of the money prior 
to April 1971. In that event, the shipper would have sent 
sufficient invoices for the various lots to approximately equal the 
amount of money needed, and respondent would have paid those 
invoices when received. No such request for advance payment was 
made by the shipper as to transactions 2-43. However, after 
respondent’s bank accounts were frozen on March 12, 1971, Mr. 
Hyman’s son-in-law, Mr. Gershenfeld, contacted the shipper, 
Charles M. Wright & Sons, and advised them to send a bill for the 
sweet potatoes. On March 18, 1971, Charles M. Wright & Sons 
submitted a single bill to respondent separately listing the 42 
transactions and the amount owed as to each transaction, totaling 
$15,811.25 (Tr. 165-168; Comp. Ex. 3). 


(c) As to transactions 44-51 itemized in Finding 3, supra, 
payment was to be made within 21 to 30 days after receipt by 
respondent, except that if the shipment was by rail, the time for 
payment was to be extended to permit respondent to receive the 
paid freight bill before paying the shipper (Tr. 168-188; Resp. 
Exs. 6, 7, and 8). 


(d) With respect to transactions 52-59, and 94-129 itemized 
in Finding 3, supra, the shippers used the billing services of the 
New York Produce Trade Association, Inc. Bills for all produce 
sold during a particular week by shippers using the Association’s 
billing services were sent to the Trade Association and were 
normally mailed to the purchasers on that Friday (or occasionally 
on the succeeding Monday). Payment for such produce was due 
by Friday, two weeks after the billing date, which was generally 
from 14 to 18 days after delivery (Tr. 189-190; Resp. Ex. 10). 
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(e) Transactions 60-64 itemized in Finding 3, supra, 
involved five lots of seed potatoes received by respondent from 
February 22, 1971, through March 8, 1971. Respondent was not 
to pay for such seed potatoes until after they produced potatoes, 
i.e., in June or July of 1971 (Tr. 120-129, 203-204). 


(f) Transactions 65-93 itemized in Finding 3, supra, 
involved produce purchased from shippers using the Philadelphia 
Produce Credit and Collection Bureau. Shippers using such 
Collection Bureau submitted their bills to the Collection Bureau, 
which mailed them from Philadelphia on Friday of each week. 
Payment was due by the end of the week during which the bill was 
received by the purchaser (Tr. 204-205). 


6. Pursuant to the agreements referred to in Finding 5, supra, 
payment by respondent was due prior to March 30, 1971 (the date 
a creditors’ committee was established because of respondent’s 
financial failure (Tr. 337-346, 375A, 398-400, 422-431, 443-444)), 
in at least the following 71 transactions itemized in Finding 3, 
supra: transactions 44-47, 51-53, 55-58, 65-70, 72-101, 103-106, 
108-112, 115-129; and payment was due in all of the 128 trans- 
actions itemized in Finding 3 prior to October 19-27, 1971 (when 
the payments were effected). There were no express or implied 
agreements by any of the shippers involved in this case to extend 
the time for payment as to the 128 transactions itemized in 
Finding 3. 


7. During the period when respondent was purchasing and 
receiving the produce involved in this proceeding, respondent’s 
financial condition was critical. Martin Hyman, who controlled 
the respondent corporation, had borrowed $710,071.79 from the 
respondent corporation over the preceding five to seven years, 
and he owed that amount to the respondent corporation as of 
March 15, 1971 (Tr. 440; Comp. Ex. 21, p. 3). Valley Growers, 
one of the respondent’s affiliates (Tr. 333, 341-344, 398, 431-440), 
owed $1,205 ,018.94 to the respondent corporation as of March 15, 
1971, but Valley Growers had a net worth of only $5,000 to $8,000 
at that time (Tr. 442; Comp. Ex. 21, p. 3). These two 
uncollectable debts owed to respondent corporation by Martin 
Hyman and Valley Growers (totaling $1,915,090.73) constituted 
92 % of the respondent’s total assets of $2,076,411.37 as of March 
15, 1971 (Tr. 442-443; Comp. Ex. 21, p. 3). Respondent had 
liabilities of $1 ,665,353.46 as of March 15, 1971 (Comp. Ex. 21, p. 
4). 


Shortly before respondent’s financial failure, Martin Hyman 





M. & H. PRODUCE CO. 715 
Cite as 34 A.D. 700 


had lost large sums of money on the commodity futures markets 
and he had suffered business losses in the last few years (Tr. 394- 
395, 410, 415). In order to cover up respondent’s large shortages 
of cash, Martin Hyman was kiting checks between the bank 
accounts of the respondent corporation which were maintained in 
the Metompkin Bank and Trust Company, Parksley, Viringia, 
and the Bank of Sommerset, Princess Ann, Maryland (Tr. 110, 
134-136, 250-251).4 Mr. Hyman admitted he was “transferring 
funds which I did not have. I was guilty of what I was doing, but 
I am paying for it” (Tr. 136). Mr Hyman was kiting checks 
between respondent’s bank accounts during the entire period 
December 1970-March 1971 (Tr. 250-251), which is the period 
involved as to the 128 lots of produce itemized in Finding 3, 
supra. 


As a result of an audit by the Federal Deposit Insurance 
Corporation, the Metompkin Bank and Trust Company notified 
Samuel Gershenfeld that unless the respondent corporation 
delivered $600,000 to the bank by 3 o’clock that day, the bank 
would close the respondent’s account. Mr. Gershenfeld called Mr. 
Hyman, and since they were unable to raise $600,000, the 
respondent corporation’s accounts were frozen at both banks on 
March 12, 1974 (Tr. 109-110, 152-154), and no further credit was 
extended to respondent by the banks (Tr. 395). About $1 million 
of respondent’s checks were dishonored by the banks after March 
12, 1971 (Tr. 440). The respondent corporation purchased no 
further produce after March 12, 1971 (Tr. 155).° 


8. Shortly after March 12, 1971, Martin Hyman met with an 
attorney, Senator Joseph D. Tydings, and requested him to 
represent him in his business interests. Senator Tydings testified 
that ‘‘before I would take the case Mr. Hyman had to agree to me, 
number one, that he would not, there was no question that he 
would leave or skip or run. * * * That he would stay, make an 


4. Martin Hyman was convicted of mail fraud with respect to such check kiting, 
and he received a sentence of four years, to be served in the Lewisburg Prison 
Farm, Lewisburg, Pennsylvania (Tr. 106). His son-in-law, Samuel Gershenfeld, 
received a 2-year sentence for the same violations. The judge provided, however, 
that Mr. Gershenfeld’s sentence would not begin until Mr. Hyman was released 
so that the respective families could be continuously supported (Tr. 124, 246- 
247). 

5. Mr. Gershenfeld discovered late in the night of March 12, 1971, that the 
respondent’s Controller, recently hired, had on two occasions erroneously posted 
an extra $200,000 in respondent’s books, making respondent’s books indicate 
that the firm had $400,000 more in its checking accounts than it actually had (Tr. 
151, 244). 
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honest effort to pay off his creditors. * * * He pledged that he 
would turn over all of the things that were held in his joint name, 
anything that his wife had, so that he could have every resource 
that he [ had]to try to meet the problem”’ (Tr. 396). 


On March 30, 1971, a meeting referred to in Finding 6 was held 
at which a creditors’ committee was established. Ten of the 
fourteen shippers (involving 108 of the 128 transactions) referred 
to in Finding 3 were represented at the March 30, 1971, meeting 
(Tr. 417-418, 422-423).° The principal representative for the 
produce shippers was Arthur Slavin, General Counsel and 
Executive Vice President of the New York Produce Trade 
Association, and General Counsel of the New York branch of 
United Fresh Fruit and Vegetable Association. Mr. Slavin 
represented some of the shippers referred to in Finding 3 in an 
individual capacity (Tr. 422-423, 458). 


At the March 30, 1971, creditors’ committee meeting, Senator 
Tydings announced to the creditors that Mr. Hyman would 
deliver to the creditors all of his personal resources, even 
including his grandchildren’s bonds that he had given them for 
Christmas that year (Tr. 399-400). The decision by Mr. Hyman to 
deliver all available assets to the creditors was reached before any 
discussions were had with Department of Agriculture officials 
with respect to whether disciplinary proceedings would be 
brought against respondent.’ Specifically, Senator Tydings 
testified with respect to the March 30, 1971, creditors’ meeting 
(Tr. 399-400): 


It was my plan, and before this meeting, Your Honor, I had consulted 
with my own partners and I had in mind a plan of operation to try and 
solve the problem, if it could be solved. My plan which Mr. Hyman agreed 
to, was basically that we have this meeting with the creditors, that we 
follow initially the same procedure that we did with the banks, a meeting 
that I had with the bank and all the board members. Namely, give them all 
the facts that we had, not try and gloss over anything, not try to make any 
promises but to state that we felt there was a possibility that Valley 
Growers could continue to make a profit, that we suggested a creditors’ 
committee be formed by this group to actually be responsible for that 
operation or any other decisions with respect to Mr. Hyman’s affairs. 


6. Not represented were Burnand & Co., Inc., D’Arrigo Bros. Co., of New York, 
Inc., Post & Taback, Inc., and A. Levatino and Sons Fruit and Produce, Inc. 
(Resp. Ex. 34; Tr. 417-418, 422-423, 458). 


7. One of the respondent’s attorneys had discussed reparation proceedings with 
the Department of Agriculture employees in March or April 1971, but he did not 
discuss disciplinary matters with the Department until June or July 1971 (Tr. 
385). 
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On his side Mr. Hyman would pledge all of his resources, and even his 
grandchildren, some of the bonds, as I recall, that he had given his 
grandchildren that year for Christmas, I mean he wanted to go the whole 
way. 


9. On April 8, 1971, a second meeting of the creditors’ 
committee was held in Baltimore, Maryland, at which time the 
results of an audit of respondent’s books were distributed to those 
present (Tr. 436). Since there were several large secured creditors, 
it appeared unlikely that unsecured creditors would recover 
anything (Tr. 443). At this time, Mr. Arthur Slavin, representing 
some of the unsecured produce creditors, threatened to withdraw 
from the creditor’s committee and file an involuntary petition in 
bankruptcy against respondent unless an agreement to pay the 
unsecured produce creditors was made (Tr. 443). Specifically, Mr. 
Slavin testified (Tr. 443, 445): 


At this point I took the position I wanted to withdraw from the 
committee and I was going to file a petition in bankruptcy. I felt the best 
look into this whole scene, the best way to determine what these 
relationships were and how much of it was real and how much was not real, 
would be in bankruptcy, and I then told the committee that I wanted to 
retire from the committee and I was going to file a petition of bankruptcy 
and I was making my position known. 


Then, after a moment, I said, unless you want to do this: You all have 
some stake in this thing and whether you have something to hide or not is 
not my affair. I am a gadfly and you can get me out of this thing. I want 
you to buy me out. If you will give my people 50 cents on a dollar we will 
gracefully retire and you will have all the flexibility you want to handle the 
situation by yourselves. 


*** 


Mr. Tydings then took that up and he was interested. He said, of course, 
50 percent was out of the question. He suggested 10 or 15 percent. 
Eventually we settled at 25 percent. At least this was going to be my 
suggestion to those creditors. There was no authorized settlement at this 
point. All I wanted to do was get our people paid whatever we could. 
Salvage whatever we could out of this situation and get out. 


10. On April 23, 1971, a third meeting of creditors was held in 
Washington, D. C. At that meeting, the creditors’ committee 
agreed that a 25 % settlement to unsecured creditors would be 
acceptable. Mr. Slavin imposed the condition that third party 
funds be used so as to avoid problems of preferential payment in 
the event of a bankruptcy. To that date, no action had been taken 
to notify unsecured creditors of the possibility of a 25% 
settlement. Mr. Slavin was asked to try to gain the approval of all 
unsecured creditors (Tr. 447-449). He thought he could gain their 
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approval ‘‘with what we had to report out, with the alternatives, 
with the fact that there would appear to be a fairly good or 
reasonable certainty of punishment of Martin Hyman”’ (Tr. 448- 
449). 


11. Between April 18, 1971, and May 11, 1971, 7 of the 14 
shippers referred to in Finding 3 filed formal reparation 
complaints with the United States Department of Agriculture 
against the respondent relating to the transactions itemized in 
Finding 3. In each case, a default order was issued by the Judicial 
Officer awarding the shipper reparation in the amount claimed. 
Respondent filed motions to reopen in four of the cases, but the 
motions were denied on June 16, 1971 (Tr. 30-44; Comp. Exs. 3-6, 
8-10). 


Respondent failed to make payment of the reparation awards 
issued against it within 30 days of the date that each order was 
issued and, therefore, respondent’s license was automatically 
suspended on July 22, 1971 (Resp. Ex. 2; 7 U.S.C. 499g). 


The seven shippers who did not file formal reparation 
complaints filed informal reparation complaints (six on March 23, 
1971, and one on June 7, 1971) with the United States 


Department of Agriculture in an effort to collect the monies due 
and owing them as a result of the transactions itemized in Finding 
3 (Tr. 40-50; Comp. Exs. 7, 11-16). 


12. When Mr. Slavin contacted the unsecured creditors to gain 
their approval of the 25 % settlement referred to in Finding 10, 
many of the produce shippers referred to in Finding 3 were 
“antagonistic” (Tr. 459, 472). Mr. Slavin convinced the 
unsecured creditors to accept the 25 % settlement on the grounds 
that otherwise they would receive nothing and that Mr. Hyman 
would be punished in any event. Mr. Slavin testified (Tr. 459-460; 
see, also, Tr. 472): 


Q Did they want to accept 25 percent? 

A No. 

Q Did you convince them to accept 25 percent? 

A Yes. 

Q How did you convince them? 

A Basically a good number of them were deeply concerned with 
punishing, you know, throw him into bankruptcy, throw him in jail, this 
kind of thing. We pointed out in this letter first of all the initial letter to 
creditors, that the activities of the debtors are the subject of investigation 
by various governmental agencies and I am reading, and the outlook for 
the companies and the pricipals is quite grim. 
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This is the theme that I had to keep playing with those creditors who 
were reluctant to accept the settlement offer. In some cases these 
statements were made directly to the debtors. In some cases to their 
attorneys who apparently convinced them, according to some 
correspondence I have here, convinced their clients that in bankruptcy, 
that bankruptcy would accomplish nothing except they would lose the 25 
percent since whatever punishment lay in store for the debtors would be 
meted out in any event. We were quite certain that there would be some 
criminal prosecution arising from this whole thing. It was on that basis 
that we were able to carry through the entire plan of settlement. 


13. In order to pay the unsecured creditors 25 % of their claims, 
Mr. Hyman had to raise about $60,000 ($17,374.66 of which went 
to the 14 shippers referred to in Finding 3) by selling his house 
and furniture, liquidating his savings and stocks, and cashing 
bonds owned by his grandchildren (Tr. 402-403, 448). 


The $60,000 raised by Mr. Hyman to pay 25 % of the unsecured 
creditors’ claims was equal to 8 1/2 % of the $710,071.79 borrowed 
from the respondent corporation by Mr. Hyman during the 
preceding five to seven years (see Finding 7, supra ). 


14. Between October 19 and 26, 1971, after the unsecured 
creditors were paid 25% of their claims, the United States 
Department of Agriculture received a ‘‘Notice of Satisfaction” 
from each of the 14 shippers referred to in Finding 3 stating: 
‘Please enter the reparation award entered in the above-captioned 
proceeding as ‘paid and satisfied’’’ (Comp. Ex. 17; see, also, 
Resp. Exs. 26-27).* Consequently, Mr. John J. Dimond, Chief of 
the Branch directly concerned with the Perishable Agricultural 
Commodities Act, notified respondent that “fw]e have now 
received reports of settlement from all the firms holding awards 
against’’ you and ‘“‘[ u] nder the circumstances the suspension of 
your license is lifted effective October 26, 1971” (Resp. Ex. 2, p. 
3; Tr, 357). 


15. Senator Joseph D. Tydings, the respondent’s principal 
attorney, had no discussions with Department of Agriculture 
personnel during 1971 (Tr. 370, 403). However, Robert A. Klein, a 
young attorney in Senator Tydings’ firm just admitted to the Bar 
in October 1969 (Tr. 330), had many discussions with Department 
employees in 1971 (Tr. 350-371, 378-393). The Department 
employees spoken to prior to the 25 % settlement payment were 
John J. Dimond (now deceased), Chief, Regulatory Branch, Fruit 


8. Formal reparation awards had been entered as to only 7 of the 14 shippers, but 
they were all using the same form to show that their formal or informal claims 
were settled. 
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and Vegetable Division, Agricultural Marketing Service, one of 
his employees, John J. Gardner, and Thomas J. Flavin (now 
deceased), Judicial Officer. Mr. Klein understood from his 
discussions with Mr. Dimond and Mr. Gardner that if the 
respondent paid 25 % of the shippers’ claims, and the shippers 
withdrew their complaints, the Department would not bring any 
disciplinary action against respondent, and Mr. Hyman would be 
able to work for other licensees without a bond. Mr. Klein relayed 
this information to Senator Tydings and Mr. Hyman (Tr. 351- 
352, 358-359, 361-365, 381-387). Specifically, Mr. Klein testified: 


[ Tr. 351]Q Did you have any specific concern about the Department of 
Agriculture as it related to this settlement or prospective settlement with 
the various trade creditors? 


A Yes, we did. We determined that Mr. Gardner and Mr. Dimond 
informed us that when a license — when a PACA licensee, a licensee under 
the Perishable Agricultural Commodities Act, when a license is revoked for 
failure to pay reparations awards or for any reason, I believe its officers, 
directors and stockholders, I believe it covers all three, but I may be 
mistaken, are not permitted to work for any other licensee unless the 
individual takes a suspension of some period of time, I was advised it was a 
year, and then put up a bond or has his new employer put up a bond in 
some substantial amount. The bond requirement, in our opinion, would 
have made it almost impossible for Mr. Hyman, Martin Hyman to work 
for another licensee. 


At this time a Mr. John William Conquest, who was a farmer on the 
Eastern Shore, indicated his willingness to employ Mr. Martin Hyman in 
essentially the same capacity as he had been employed by M & H Produce 
Company, that is buying and selling produce. But the company that Mr. 
Conquest intended to set up was a licensee under the PACA and we were 
concerned that Mr. Hyman would not be permitted to work with that 
company. We were trying to work out with the Department of Agriculture 
some reasonable effort [ Tr. 352 ]whereby Mr. Hyman would be allowed to 
start work after certain requirements had been met. Those requirements, 
from our standpoint, were payment of trade creditors. There was a 
considerable amount of discussion with Mr. Gardner and I believe with 
Mr. Dimond on one occasion in which we were specifically told that the 25 
percent payment — before we made the payment, before we determined we 
would make the payment, that if we did make that payment and the 
complaints were withdrawn, the Department of Agriculture would have no 
gripes, they would have nothing on which to base any action and they 
would fold their tents and permit Mr. Hyman to work. 


*“** 


[ Tr. 359]A The nature of the discussions is we advised the Department 
of Agriculture that under no circumstance would M & H Produce Company 
commence business again. However, we wanted to be very, very sure that 
the Department of Agriculture would not impose a suspension on Mr. 
Hyman or require him to post a bond. And in consideration for that we 
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would be willing to raise personal money, 25 percent of the amount owed to 

‘all trade creditors and make those payments. There were quite a number of 
discussions on this and we reached an agreement to that effect. We were 
specifically told by representatives of the Department of Agriculture if this 
payment was made, this 25 percent payment, and I should say the 
complaints were revoked by the individual complainants, there would be 
nothing before the Department of Agriculture on which to act, and they 
would have no objections of their own. This was consistent until sometime 
in late 1971, after the payment had already been made. But there was a 
definite agreement reached to that effect. 


{[ Tr. 361] A I asked Mr. Dimond once the license was revoked and the 
licensee not permitted to work — I am sorry the individual not permitted 
to work for another licensee, what was the effect of a subsequent payment 
of a reparation award, and Mr. Dimond advised me that as soon as the 
reparation award was made — that payment was made on it, that an order 
of satisfaction was filed — the suspension would be revoked and the person 
would be free to work for another licensee. He did advise me the only 
person who could dismiss a claim would be a person who brought the 
claim, the trade creditors in this instance and, of course, I am letting 
Senator Tydings know here we should file a release or a precipe, an order of 
satisfaction for each claim, draw them up with the payment as it goes out. 


*** 


[ Tr. 362] Q What were you advising Mr. Martin Hyman in that letter? 


A I told him I had spoken to Mr. Dimond at the Department of 
Agriculture with respect to his ability to continue to work in the produce 
field after his license had been lifted and the payment had been made and I 
indicated my concern here and told him that Mr. Dimond advised me that 
once the creditors had been paid, whether or not the payment was the full 
amount of the reparation award, the PACA would have no outstanding 
claims against him and he would be permitted to work without a bond. I 
told him I had transmitted this information to both Mr. Slavin and Myron 
Hyman [ Martin Hyman’s son Jand they seemed pleased with the results. 


=** 
[ Tr. 363 ] Q What is the final memorandum and what is its date? 


A July 28, 1971. It is addressed over my initials to Senator Tydings 
telling him that I had spoken to Mr. Dimond at the Department of 
Agriculture again and advised him that I had been told by Mr. Petchaft, 
working for the Creditors’ Committee, that the majority of the assets, the 
personal assets we are talking about now, had been sold and money would 
be forthcoming from the Creditors’ Committee. Mr. Dimond advised me 
according to this that he had no choice under the Act but to suspend the 
licenses of M & H Produce, Cooper Farms, Valley Growers, et cetera, for 
failure to pay, but the suspensions would be lifted as soon as payment was 
made. 


Q Was that apparently the suspension which according to the other 
document took effect on July 22 or July 26, whatever the date? 
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A Sometime July 16 or July 22, according to the Department of 
Agriculture’s letters and my correspondence. 


Q What else? 


A I told him this was perfectly in accord with our understanding that 
the companies were not going to operate again due to lack of working 
capital, but we were concerned with the ability of the individual to work 
and this was exactly in accord with our understanding. 


**** 

[ Tr. 364] Q I think you may have already testified to this, but all of 
these conversations with the Department of Agriculture and with Mr. 
Dimond relating to the raising of the new money and a payment of 25 
percent to the trade creditors was done against a background of concern 
that if this were done, that in the long run Mr. Hyman would be able to 
work without sanctions being imposed upon him by the Department of 
Agriculture? 


A Exactly. What our concern was, this was a very intricately worked 
out agreement, the two banks being the two largest individual creditors, 
two largest non-trade creditors. They were in a position where they could 
take every single penny and Senator Tydings worked out an agreement 
with George Walter Mapp, with Sandy Jones, that we would be permitted 
to make a payment to the trade creditors even though normally they would 
have come well after the secured creditors. Mr. Hyman was taking in effect 
every single thing he individually had in the world. These obligations, the 
trade obligations were corporate obligations, they were not corporate 
obligations, none of them [ Tr. 365] were guaranteed, but he was taking 
his individual assets, every penny he had in the world and seeking to make 
a payment to the trade creditors, and Senator Tydings and I were frankly 
going to advise him not to do this unless we could be assured that in the 
future he would be permitted to work. Mr. Hyman advised us on a number 
of occasions this business, the produce business, was the only thing he 
knew. He wanted to be very sure he would be able to go back as soon as the 
suspensions were lifted for Mr. Conquest. 


Q Did you tell those concerns to Mr. Dimond and Mr. Gardner? 
A Certainly. 
Q What was their response? 


A We received constant assurance from Mr. Gardner and Mr. Dimond 
on a number of occasions that Mr. Hyman would be permitted to go back 
to work without bond, no suspension of his ability to work once these 
reparation awards were paid and an order of satisfaction filed with the 
Department of Agriculture. 


** * 


CROSS EXAMINATION 


[ Tr. 380] Q Did you ask the Department of Agriculture to becgme 
involved in the 25 percent settlement? 


A To become involved in what way? 
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Q Either through the Creditors’ Committee or to deal directly with the 
various trade creditors? 


A No, no, we didn’t ask them that. We were keeping [ Tr. 381] them 
informed of everything that was going on. 


Q You kept them informed? 

A Right. 

Q And you asked their advice? 
A Yes. 


Q And I think you indicated to me earlier that they were advising you 
with respect to the legal implications of reparations complaints? 


A That’s right. 


Q And that they were advising you with respect to the complications of 
a disciplinary proceeding? 


A Yes, they were. 


Q And that you were taking this into account and working through the 
Perishable Agricultural Commodities Act in achieving a settlement with 
the trade creditors? 


A Mr. Becker, had there not been some agreement reached with the 
Department of Agriculture there would have been absolutely no way that 
we would advise our clients to pay 25 cents on the dollar to anyone. 


Q I am interested in the possibility that the Department reached an 
agreement with you. What did they say and who said it? 


A All right. I think it is reflected in some of those memoranda that are 
already in evidence. Mr. Dimond and Mr. Gardner advised me that were 
we to make payment and [ Tr. 382]they were very definitely advised that 
the Creditors’ Committee was seeking a percentage payment, that the 
complainants, the trade creditors, either filed, let’s call them orders of 
satisfaction just for want of a better word, with the Department of 
Agriculture, that there would be nothing before the Department of 
Agriculture on which they could act, and that we would be free to continue 
business. As a very practical matter there were renewal applications 
mailed to M & H Produce Company for license renewal in 1972. This was 
after we had advised the Department of Agriculture on I don’t know how 
many occasions that M & H Produce Company was not going to renew its 
license and was not going to conduct business. This was after one final 
meeting with the Department of Agriculture. So we assumed that they 
were authorized to act on behalf of the Department. 


Q Did you confirm your understanding with the Department in writing? 


A No. 


16. (a) On June 14, 1971, Robert A. Klein wrote the following 
memorandum to Senator Joseph D. Tydings (Resp. Ex 29): 


I spoke to J. J. Gardner at the U. S. Department of Agriculture 
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respecting the default orders entered against M & H Produce Company of 
Florida, Valley Growers, Cooper Farms, Inc. and Mr. Gardner advised me 
that the Motions to Reopen after Default had not yet been granted or 
denied, and, therefore, the default orders were considered good, although 

. tnese default orders would be vacated upon certification by the holder of 
the award that there had been a payment in satisfaction. I advised Mr. 
Gardner that to the best of my knowledge Mr. Slavin had advised Martin 
Hyman that the creditors had consented to the plan of the Creditors’ 
Committee and, therefore, money would be forthcoming to pay the 
creditors and release all claims. Mr. Gardner advised me that in this event, 
the awards would be null and void once the certifications were filed by the 
Creditors’ Committee. 


(b) On July 12, 1971, Robert A. Klein wrote the following 
memorandum to Senator Joseph D. Tydings (Resp. Ex. 30): 


I spoke to John Dimond, United States Department of Agriculture, with 
respect to the effect of payment subsequent to July 16th on the ability of 
the Hymans to work for another PACA licensee. Mr. Dimond advised me 
that the way the act is written provides that no person may work in the 
industry with an unpaid reparation order outstanding unless approval is 
first received from the United States Department of Agriculture. Mr. 
Dimond, however, did say that even if the reparation order was unpaid on 
July 16th, Mr. Hyman could work in the industry as soon as no further 
reparation orders were outstanding, that is, that payment has been made. 


However, Mr. Dimond did advise that the only party that could 
withdraw or enter a satisfaction as to the reparation award would be the 
party who brought the claim. Therefore, each creditor, upon payment, 
should file with the PACA a release of his claim. 


(c) On July 20, 1971, Robert A. Klein wrote the following letter 
to Mr. Martin Hyman (Resp. Ex. 3): 


I spoke to Mr. Dimond at the Department of Agriculture with respect to 
your ability to work in the produce field whether or not M & H Produce 
Company or Cooper Farms was licensed. As you recall, we were concerned 
with your personal ability to work even if all the creditors had been paid. 


It was Mr. Dimond’s opinion that once the crevitors had been paid, 
whether or not that payment was, in fact, in the full amount of the award, 
and the creditors executed the releases which we require, you would be 
permitted to work under the PACA since there would be no outstanding 
claims against you. You, personally, would not be required to go in and get 
a license but could work for a license broker as long as the creditors had 
received their 25% and had executed their releases. 


I transmitted this information to Arthur Slavin and Myron and they 
seem pleased with the results. 


If you require any additional information on this subject, please call me. 


(d) On July 28, 1971, Robert A. Klein wrote the following 
memorandum to Senator Joseph D. Tydings (Resp. Ex. 31): 


I spoke to John Dimond at the United States Department of Agriculture 
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and advised him that I had been told by Lester Petchaft that the majority 
of the assets had been sold and that within the near future (I assumed 
approximately two to three weeks) the Creditors’ Committee will be ready 
to start making some payment to creditors. Mr. Dimond advised me that 

_ he had no choice but to suspend the licenses of M & H Produce, Cooper 
Farms, Valley Growers, etc. due to the failure to make payment of the 
reparation awards but did advise me that the suspensions would be lifted 
when payment is made. I told him that that was our understanding as well 
and that there would be no problem since the companies were not operating 
in any fashion and, due to lack of capital, could not be expected to operate 
again in the near future. 


17. Mr. John J. Dimond, Chief, Regulatory Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, did not make any ‘‘deal’’ with 
the respondent’s attorney that if the respondent made a 25 % 
settlement with the produce shippers, the Department would not 
institute a disciplinary proceeding against respondent. Mr. 
Dimond advised Mr. Klein in July of 1971 that a disciplinary 
proceeding would be brought against respondent because the 
violations were repeated and flagrant. In other discussions 
relating to the reparaticn proceedings against respondent, Mr. 
Dimond advised Mr. Klein that if the shippers who were awarded 
reparations settled the reparation cases on the basis of a 25 % 
payment, the Department would close the reparation cases and 
Mr. Hyman would be permitted to return to work without a bond 
or suspension.*® In those discussions as to the reparation 
proceedings, Mr. Klein did not ask whether the Department 
would institute a disciplinary proceeding against respondent 
notwithstanding its settlement of the reparation proceedings, and 
Mr. Dimond did not volunteer any information as to a disciplinary 
action. Specifically, Mr. Dimond testified (Tr. 480-489): 


[ Tr. 480] Q Mr. Dimond, I think you have been here during the entire 
proceeding and you have heard some testimony with respect to a deal 
which it is alleged you made with M & H Produce Company concerning a 
disciplinary proceeding. Have you heard that testimony, sir? 


9. Under the Act, license suspension for failure to pay a reparation award is 
automatic (7 U.S.C. 499g(d)). During the first two years after a reparation award 
is issued (and unpaid), those ‘‘responsibly connected’’ with the licensee cannot 
work for any other licensee unless the Secretary approves such employment and 
the employer furnishes a bond as assurance that his business will be conducted in 
accordance with the Act and he will pay all unappealed reparation awards issued 
in connection with transactions occurring within four years following such 
approval (7 U.S.C. 499h(b)). As soon as a suspended licensee satisfies the 
Secretary that he has paid the reparation award with interest, the license 
suspension is lifted, and the ‘‘responsibly connected’”’ persons are then free to 
work for any licensee without a bond (7 U.S.C. 499g/(d)). 
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A I don’t like the interpretation of the deal. 


Q Just answer my question. Were you here to hear all the testimony in 
this proceeding? 

A I heard the testimony in the proceeding, sir. 

Q Did you make any deal? 

[Tr. 481 ] A I didn’t make any deal. 

Q Would you make a deal with a licensee? 


A I can’t answer that. 


Q Would you make a deal with a licensee like M & H Produce Company 
which had gone out of business owing a substantial number of creditors in 
the produce business money? 


A Well, the word ‘‘deal,’’ I can’t define. As far as there are various ways 
in which we can bring cases to a conclusion. Where the people are in the 
same position as M & H. Some go to these formal proceedings, some are 
closed by informal settlement, but I don’t consider those to be deals. It is 
just a question of method and a manner of terminating the case. 


Q Would you let this case terminate without insisting on a sanction 
under the disciplinary aspects of the law being invoked? 


A From the time this case arose, from all the static and publicity that 
we received about it and the comments of the industry we anticipated that 
tis case would wind up with a disciplinary action. 


Q Did you ever tell any representative of M & H Produce Company that 
it would not? 


A I did not. 


Q Did you have any discussions with Mr. Klein with respect to 
disciplinary proceedings? 


[ Tr. 482 ] A I had several discussions over a period of time with Mr. 
Klein. He, bearing in mind, as Mr. Slavin has mentioned we had this series 
of reparation complaints pending, the reparation complaints were served. 
Mr. Klein would call and say, what shall we do about these, we are 
negotiating, we are trying to work out a settlement of 25 percent. This firm 
closed sometime in March, and in March, and April and May and they 
kept talking about we are going to do this, we are going to do that. I have 
no crystal ball about when people are going to do anything and I can only 
tell them if they do not do something we shall do something, we shall 
proceed with a formal complaint. So we proceeded with the formal 
complaint and formal complaints were served and answers were not filed so 
what we call default order was issued. In other words, where they 
defaulted that admitted the violation. 


Q That was a reparation proceeding, sir. I am interested in the 
disciplinary proceeding. 


A During the course that these cases were pending, Mr. Klein called 
and asked the status of the cases and he wasn’t particularly perturbed 
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about the fact that an award was issued because of the fact that the firm 
was already out of business. They had been out of business. He at this time 
asked what the status would be of the firm, the principals in the firm, it 
was a corporation, if the reparation awards [ Tr. 483 ] were subsequently 
settled on the basis of this 25 percent payment which negotiations were 
described by Mr. Slavin and which has been discussed all throughout this 
hearing. I informed him that if the people who had filed the reparation 
awards and received reparation awards advised us that settlement was 
effective on the basis of 25 percent we would close the reparation cases. 
But that did not mean that the Department would drop the cases against 
the firm on a disciplinary basis because there were, in our opinion, repeated 
and flagrant violations of the Act, not only in the fact that they did not 
pay in full as required by the Act, but they did not pay promptly. This was 
told to Mr. Klein, as I remember, in one rather lengthy discussion back in 
July. 


A 1971, because all of this, the firm went out of business in ’71, the 
payments, as I remember, were finally accumulated, I mean they reduced 
the various assets and they accumulated and finally developed it into cash 
or reduced it to cash and the payments were finally made in October. So 
despite what Mr. Kelin has said, that they would not have made this 25 
percent settlement if they were aware that there was going to be a 
disciplinary action by the Department, he knew this in July and the 
payments were made in October. 


(Tr. 484] CROSS EXAMINATION 
BY MR. MARION: 


Q Mr. Dimond, how many conversations did you have with Mr. Klein in 
1971, approximately? 


A It is hard to say because, as I said, Mr. Klein would receive these 
letters which, as you remember in the testimony, they were being sent — 
our policy is address the mail to the last known mailing address furnished 
the Department. 


Q I am asking you about telephone conversations. 


A What I am talking about is if I understood the dialogue, the 
testimony, this mail was being diverted from that point to Washington to 
Mr. Tydings’ and Mr. Klein’s office, so he was receiving these various 
letters regarding the various complaints. We didn’t write one letter 
covering all of the complaints at once. So when he would receive these 
letters he would call in, as he mentioned in his testimony. 


Q He called you after he received each one of these? 


A Approximately. As he mentioned he called Jack Gardner who is my 
assistant. He called me, and I don’t know how many telephone 
conversations we had regarding these [ Tr. 484 ] particular transactions 
and I will not say at this stage that he called me after he received every 
letter but we had numerous telephone conversations during this time. 


Q And he had numerous conversations with Mr. Gardner, is that 
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correct? As far as you know? 
*_** 


A I did say he talked to Mr. Gardner, but Mr. Gardner and I had 
compared notes. We were of a uniform opinion, so, in effect, he was getting 
the same answers from Mr. Gardner that he was getting from me in regard 
to the discussions of the status of these cases. 


[Tr. 486] Q Did you tell Mr. Klein that there would be disciplinary 
proceedings against M & H and therefore would affect Mr. Human? 


A He never asked this question. Bear in mind, when Mr. Klein first 
called me he knew no more about the PACA Act than he probably knows 
about the CAB Act. This is not unusual. 


Q But if a person has read the Act, one should be able to ascertain, 
shouldn't one, that there is a distinction, [Tr. 487] or is the Act so 
obtusely written that a lawyer can’t understand it? 


A I wouldn't say on a reading of the Act. And we deal with lawyers all 
the time. We spend quite a bit of time in explaining to them even after they 
read the Act the pertinent points of the Act. 


Q Did you explain to Mr. Klein way back at the beginning when he first 
began asking questions, wet behind the ears, without knowing what the 
Act was all about, that there was a very vital distinction between the — 

MR. BECKER: I object. 


MR. MARION: Let me finish the question. — based upon a 
reparation order and a disciplinary proceeding? 


A He never asked the question until July. 
Q He asked it in July? 
A Yes. 


Q So he at least knew about it in July, long before the settlement was 
concluded, is that right? 


A Yes. 


Q He also asked you questions about whether or not, if the settlement 
was effected, Mr. Hyman would be permitted to return to work without 
any suspension or sanctions imposed by the Department of Agriculture, 
did he not? 


A This again goes back to knowledge of the Act which I am not sure 
that even you understand at this stage. A [Tr. 488 ] reparation order 
consists of — 


Q No, Mr. Dimond, I just asked you whether or not he didn’t discuss 
that with you in a conversation. 


A He discussed it with me and I can tell you now, without educating 
you any further, if you have a reparation award against you and the man 
who holds an award says that, yes, you can go to work for somebody 
without a bond. But that doesn’t answer your question, the question that 
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you have in mind. 


Q My question to you was whether it is true, is it not, that he discussed 
with you on more than one occasion, and got assurances from you that if 
these awards were paid and satisfied, even 25 cents on the dollar, that they 
would be dismissed at the Department and that Mr. Hyman would 
thereafter be permitted to work without obtaining a bond and without any 
suspension imposed by the Department? 


A This, again, as I am trying to explain to you, you don’t understand 
it. You think you do, but you don’t. 


JUDGE McALPIN: Mr. Dimond, you are not being responsi[ ve ] to 
the question and I must insist now that you answer the question — 


THE WITNESS: I can answer the question — 


JUDGE McALPIN: Just a minute, now. You let me talk, too. You 
answer the question, and then if there is an explanation you may give it. 
But I am going to insist that [ Tr. 489 ] when a question is asked you be 
responsi[ ve ] to that question and answer. You have been asked whether 
or not Mr. Klein asked you about Mr. Hyman going to work without a 
bond or a suspension Did he or didn’t he. 


THE WITNESS: He did. 
BY MR. MARION: 


Q Did you tell him that he would, once those orders of satisfaction were 
filed? 


A He did. I did. 


18. On September 7, 1971, about a month prior to the 25 % 
settlement payments, respondent’s attorney, Senator Tydings, 
asked Mr. Slavin, attorney for the produce shippers, what he 
thought the Department of Agriculture was going to do. Mr. 
Slavin advised him that ‘no matter what happened the 
disciplinary proceeding would probably go forward” (Tr. 461). 
Mr. Slavin suggested that not all unsecured creditors should be 
paid. But Senator Tydings said that he wanted to be in a position 
to tell the court in the criminal proceedings that they ‘‘didn’t have 
to pay those people,”’ but they did (Tr. 463). 


Mr. Slavin had a number of conversations with Mr. Dimond, 
and kept him informed as to the progress of negotiations to 
achieve the 25% settlement. Mr. Slavin urged Mr. Dimond to 
delay bringing the disciplinary proceeding until after the 
settlement was completed (Tr. 477-478). 


Specifically, Mr. Slavin testified (Tr. 460-463, 474-478): 


[Tr. 460 ]Q Did you have discussions with Senator Tydings 
concerning the distinction between reparation matters and disciplinary 
matters? 
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A Yes. 
Q About what time did you have those discussions, sir? 


A On September 7, 1971. Specifically I had others but specifically on 
September 7, 1971 at the termination of a meeting of the Creditors’ 
Committee, which was held at his office at which Tatlebaum, Senator 
Tydings, Piegert, myself, Martin Hyman and one other were there, I just 
can’t remember his name. At the termination of this meeting Senator 
Tydings called me into his office and he wanted to [ Tr. 461 ]know how did 
I think it was going, and what did I think would be the result, and what 
did I think the Department of Agriculture was going to do. 

At this time I gave him my opinion that no matter what happened the 
disciplinary proceeding would probably go forward, and I explained to him 
my basis for it by utilizing the case of Louis Zwick & Son against the 
Secretary of Agriculture in which we opposed the Department of 
Agriculture. We represented Louis Zwick & Son and this was a proceeding 
in which we felt that the debtor who had gone through Chapter XI 
proceedings and had been discharged in bankruptcy and then had been 
thoroughly investigated by creditors who found no evidence of wrong 
doing and in which over 80 percent of the creditors wrote the Department 
of Agriculture and pleaded the cause of the debtor stating he was 
thoroughly trustworthy, it was an accident that he lost all this money in a 
Florida freeze, and the proceeding should not go forward, that they were 
willing to put the man back in business with their own money, capitalize 
him, and eventually turn the business over to him, if the Department 
would give him a second chance, and the Department insisted on 
proceeding. We took that case to the United States District Court, the 
United States Court of Appeals, and up on Certiorari to the United States 
Supreme Court, and we got licked all the way. Not only that, but [Tr. 
462 |there was a lengthy opinion written in response to about five different 
constitutional grounds which I raised in that case, Judge, and it was 
unanimous opinion against me. 

I still think the case was wrong and I would like to fight it all over again 
but that is the law. 

I told that to Senator Tydings. I explained the difference between a 
disciplinary and a reparation. I explained how in a reparation even with a 
reparation award you can put up a bond, and how in a disciplinary it could 
not be done for the first year, but at the second year, upon the discretion of 
the Secretary of Agriculture it could be done, and I went through the whole 
thing with him, chapter and verse. 

It is my opinion that what we were concerned with, when I say ‘“‘we were 
concerned with,”’ in this he had certainly my sympathy, was that his client 
be put into such a posture that when a criminal prosecution came about at 
sentencing he would be able to tell the court, and this he told me, this was 
the conversation between us, that his client has paid everybody to the best 
extent that he could, stripping himself of every nickle he had in the world, 
even to the extent of paying people that he didn’t have to pay, and this 
specifically came up because I suggested to him that he don’t pay some 
people. For instance, I said I am sure you can get away with [ not ] paying 
the railroad and it was a [ Tr. 463 ] very substantial amount of money and 
they don’t fall in the class of creditors as everybody else, and maybe you 
ought to forget it and see what happens. He said, no, he wanted to tell 
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everybody and tell the court I didn’t have to pay those people and I did. 
And he did. And I am sure they stripped themselves of everything they 
had in the world to carry through the settlement, but that was the basis, as 
I remember it. And I don’t think there was ever any question within my 
knowledge and my discussion that the Department was going to proceed 
with the disciplinary action. 

I might tell you this. Jack Dimond with whom he dealt and whom I dealt 
for many years has always been known to me and the entire trade as a very 
strict disciplinarian and he just doesn’t give. You know, it is hard to get 
him to relent, and if he didn’t relent in the Zwick case I was convinced that 
he would go ahead. 


*** 


[Tr.474 ] [CROSSEXAMINATION } 


Q You mentioned that you had had conversations, several 
conversations with Senator Tydings in which you discussed with him the 
distinction between reparation orders and disciplinary proceedings, is that 
correct? 


A Somewhat correct. I had talked to him generally with regard to the 
Department of Agriculture proceedings and exactly what it was from time 
to time I couldn’t tell you, but I can very definitely and carefully pinpoint 
the conversation that we had on that September 7 date. There were certain 
circumstances, you see, which make it stand out in my mind. 


Q Had you had similar conversations, as best you can recall, prior to the 
September 7th date? 


A I would say not closely to that extent. 


Q Had you ever spoken to Mr. Klein, Mr. Robert Klein, about this 
distinction between reparations orders and — 


A No. I don’t know whether I did or not, really. I might have. I had a 
number of conversations with Mr. Klein and these were principally at the 
time of a default. When I called him to task for permitting the defaults to 
occur. Other than that, I don’t believe I had any conversations with [ Tr. 
475 |] him except casual ones. 


Q Can you say for certain that at any time you specifically advised or 
discussed with Senator Tydings the fact that there was a distinction 
between the Department’s proceeding under reparation order or award and 
its disciplinary sort of proceeding which was an entirely separate matter? 


A Other than the September 7th date? 

Q Yes. 

A No. 

Q But you specifically advised him of the distinction at that time? 
A Yes. 

Q And you discussed with him the Zwick case? 


A Yes. 
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Q Is that the only time you can recall discussing the Zwick case with 
him? 


A I couldn’t answer that, I don’t know. I am going to elaborate on that. 
While I can’t say it with definiteness, it is my recollection that I gave that 
Zwick case to Mr. Klein prior to that. 


Q The Zwick case was a case in which you were the attorney of record 
for Mr. Zwick? 


A That is correct. 
*x**#* 


[Tr.476 ]Q You said you were in touch periodically or frequently with 
the Department of Agriculture from the very beginning, March of 1971? 


A That’s correct. 


Q And you said you spoke on several occasions with Mr. Dimond, is 
that right? 


A Yes. 


Q Did Mr. Dimond tell you in those conversations that a disciplinary 
proceeding was in fact being prepared [ Tr. 477 ]at that time? 


A Hetold me he was going to initiate one, yes. 
Q This was as early as March and April of 1971? 


A No. Let me see if I can’t pinpoint it. Originally my role changed, 
incidentally, I must tell you, from the hunter at the beginning in which I 
was pushing the department, to that of the hunted later on where I was 
trying to hold them back, and they were chasing me. At some point it 
turned around. 


Q When it was in your interest to have it turn around? 


A That is correct. I would say that on July 1, 1971, at that time he 
started pushing me hard because he wanted to start his disciplinary action, 
at that point. On July 1, 1971. That was a meeting I had with him after I 
left the office of Senator Tydings, and I might tell you that at each meeting 
I had in Washington, and I don’t believe there were more than two or three 
of them at the most, but on each such occasion I had a promise to Mr. 
Dimond that I would come in to see him and most of the time I spent with 
him was trying to persuade him to hold off until we could complete the 
settlement and payment to creditors. 


Q Why did you have to promise him you would come in to see him every 
time you were in Washington? 


A Because he is relentless. He is a very rough, [Tr. 478 ] tough 
disciplinarian and he didn’t have to wait, you see. He could have gone 
right ahead but what I was trying to do was persuade him not to do it and 
the only way I could persuade him not to do it was to keep pointing out 
that if he were to kick over the applecart at that point he would cost 
farmers and shippers and the receivers a very substantial amount of money 
which they didn’t have to lose. He wanted to go ahead, and I said this man 
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is going to be punished anyway. He said, I know that, but we are going to 
go ahead. He insisted on going ahead. I said I don’t care what you do later 
on but * * * let me finish this thing and get the hell out of it. 


Q You persuaded him from about the 1st of July on to stay back and — 
A I would say at that point. 


Q Let me finish. From that time on until you had achieved your 
objective to getting the money from your people as much as you can, and 
then when you got out, what you are saying was there was then no longer 
any pressure on him to keep the wolves away from the door and that is 
when he let the bomb fall, is that right? 


A Yes. 


19. The respondent failed to make full payment to the 14 
shippers involved in the 128 transactions itemized in Finding 3, 
supra. The respondent also failed to pay promptly the 14 shippers 
involved in the 128 transactions itemized in Finding 3, supra. 
Such failures constitute flagrant and repeated violations of § 2 of 
the Act (7 U.S.C. 499b (4)). 


CONCLUSIONS 


I. The Respondent Violated § 2 of the Act by Failing to Make 
“Full Payment Promptly.” 


It is a violation of § 2 of the Act for any licensee to fail to make 
“full payment promptly” in any transaction subject to the Act (7 
U.S.C. 499b(4)). A violation may occur because full payment is 
made late, or because payment, promtly made, is inadequate in 
amount, or as in the present case, from a combination of such 
circumstances, i.e., inadequate payment made late. 


A. The respondent failed to make “full payment.”’ 


The respondent paid the 14 shippers, involved in the 128 trans- 
actions itemized in Finding 3, 25 % of the agreed purchase prices 
for the produce (Finding 4). Payment of 25 % of the purchase price 
is not ‘‘full payment.” 


The Chief Administrative Law Judge held that the shippers’ 
acceptance of 25 % was an “accord and satisfaction” constituting 
“payment in full.’’ Specifically, the Chief Judge stated (Initial 
Decision, p. 18): 


10. The acceptance, by agreement, of 25 percent in full payment and 
satisfaction of the amounts due in the transaction here involved is accord 
and satisfaction, and payment in full under the regulations which provide 
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unrestricted right to make unrestricted agreements as to when payment is 
due. Neither the act nor the regulations mentions payment of the amount 
originally billed as necessary to represent payment in full. To do so would 
preclude even discounting a bill or adjusting it for any other reasons 
including failure to meet contract specification. 


Since the respondent was insolvent when it paid the 14 shippers 
25 % of the originally agreed purchase prices, the acceptance by 
such shippers of less than full payment constituted full 
satisfaction of the respondent’s debt. See Vilter Mfg. Co. v. 
Rolaff, 110 F. 2d 491, 498 (C.A. 8); Youngstown Sheet and Tube 
Companyv. Westcott, 147 F. Supp. 829, 831 (W.D. Okl.); W.A. 
Spector, Inc. v. Markoff & Sons, 25 Agriculture Decisions 397, 
399-402 (1966); Restatement of the Law of Contracts (1932), Vol 
I, p. 98, Illustration 3 of § 84, and Vol. II, pp. 786-787, Comment 
(c) on § 417; 6 Corbin on Contracts (1962), § 1283. As stated in 
Vilter Mfg. Co. v. Rolaff, 110 F.2d 491, 498 (C.A. 8): 


Defendent asserts, however, that it was in financial difficulties and in 
fact insolvent in the sense that it was unable to pay its current debts as 
they became due, and that therefore a payment less than that which was 
owing constituted under the circumstances a satisfaction of the debt. 
While the insolvency of a debtor may constitute consideration for the 
acceptance by a creditor of a sum less than that which is due, the essential 
element of an accord and satisfaction on that theory is strikingly absent 
here. (Emphasis supplied). 


Similarly, in Youngstown Sheet and Tube Company v. 
Westcott, 147 F. Supp. 829, 831 (W.D. Okl.), the Court held: 


Unquestionably there may be an accord and satisfaction of a debt or 
judgment by payment of an amount less than the sum owed where in 
addition to the money paid, other consideration exists. The consideration, 
over and above the partial payment, may include the making of an accord 
where the debtor is insolvent or where conditions exist thereby creating 
doubt about recovery; and, may include where there is a composition 
among creditors. (Emphasis supplied). 


Although such “partial payment” fully satisfies and ex- 
tinguishes the debt, it is, nonetheless, ‘‘partial payment.’’ ‘‘Par- 
tial payment”’ is not “full payment.”’ 


It has been the consistent adminsitrative construction of the 
Act that where there is no dispute between the parties, failure to 
make full payment promptly because of the debtor’s bankruptcy 
or insolvency does not negate a violation of the Act even though 
the creditors accept partial payment in full satisfaction of the 
debts. As stated in In re Marvin Tragash Co., Inc., 33 
Agriculture Decisions 1884, 1896, 1898, 1899 (1974, appeal 
pending: 
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Of Respondent’s contentions and arguments, the one deserving greatest 
attention is its contention that by reason of its Plan of Arrangement under 
Chapter XI of the Bankruptcy Act, the Respondent was relieved of 
applicable sanctions under the Perishable Agricultural Commodities Act 
for its prior violations thereof. In support of this argument the Respondent 
points out that the creditors agreed to, approved, and accepted the Plan of 
Arrangement under oath; that the United States District Court found the 
Plan to be feasible and in the best interests of both the creditors and debtor 
Respondent, and that the creditors ultimately received 15 percent of the 
amount due on their accounts. 


eee 


Under the Perishable Agricultural Commodities Act, a licensee is 
obligated to have sufficient funds to pay for perishable agricultural 
commodities, and the Act requires prompt and full payment for such 
commodities. The provisions of Section 2 of the Act (7 U.S.C. 499b) 
require ‘‘full payment promptly” with respect to ‘‘any transaction” in 
interstate commerce, and no exception for insolvency is expressed, and 
there is no room for one to be implied. The use of the term ‘‘any trans- 
action” is evidence of Congressional intent to include all transactions 
regardless of financial condition. Failure to pay promptly is not excused ex 
post facto by insolvency. 


Re 


The Respondent relies, inter alia, on the fact that Respondent had 
entered into a Plan of Arrangement under Chapter XI of the Bankruptcy 
Act, and Respondent cites reparation cases where the Judicial Officer 
considered bankruptcy proceedings in determining whether to order a 
Respondent to pay a reparation award. But it is settled that bankruptcy 
proceedings are totally irrelevant to a disciplinary proceeding under the 
Perishable Agricultural Commodities Act. 


The Chief Judge’s fear that to construe the Act in this manner 
would preclude even a legitimate adjustment of a bill for any 
reasons “‘including failure to meet contract specification” (Initial 
Decision, p. 18 is unwarranted. ‘‘Numerous [reparation ] decisions 
under the act have held that, where there is a bona fide dispute 
between the buyer and seller as to the amount due for produce 
sold and the buyer sends the seller a check for less than the 
contract price marked ‘full payment’’ or other words clearly 
indicating the check is tendered in full settlement, the acceptance 
of such check constitutes an accord and satisfaction.’’ Henry 
Avocado Co. v. Boler Fruit & Veg. Co., 23, Agriculture Decisions 
1001, 1004 (1964). No disciplinary case has been brought under 
the Act in such circumstances. 


On the other hand, bankruptcy or insolvency has been 
consistently rejected as a defense to a disciplinary proceeding 
under the Act. For example, in In re George Steinberg & Son, 32 
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Agriculture Decisions 236, 268 (1973), affirmed sub nom. George 
Steinberg and Son, Inc. v. Butz, 491 F. 2d 988 (C.A. 2), certiorari 
denied, 42 L. Ed. 2d 55, it was held: 


Here there was no evidence of a sudden calamity which caused the 
respondent’s inability to pay for the produce; but even a sudden calamity, 
e.g., a fire, occurring after produce is purchased, resulting in the inability 
to pay for produce, would not negate a violation of § 2 of the Act and 
would not be evidence of lack of wilfulness. The Act calls for payment — 
not excuses. If excuses were relevant, it would entail investigation of such 
matters as whether the violator had adequate insurance to cover a 
catastrophe, whether he should have anticipated a loss and had adequate 
reserve funds, etc.; but such matters are irrelevant either as to a finding 
that a person violated the Act or as to wilfulness. 


Similarly, in In re Edward M. Hall, 12 Agriculture Decisions 
725, 732-733 (1953), it was held: 


He [respondent ] urges, however, that his failures to make payment were 
not intentional or fraudulent but were caused by a series of mishaps in his 
produce trucking business which caused him serious financial losses. 


eee 


*** As we pointed out in the Cecildecision [In re James L. (Lonnie) Cecil, 
7 Agriculture Decisions 1105 (1948)] bankruptcy is not a meritorious 
defense in a disciplinary proceeding under the act. A disciplinary 
proceeding does not deal with the relationship of the respondent to his 
creditors for the purpose of seeking compensation for the creditors but 
involves the relationship of the respondent to the public at large, at least to 
that part of the public in the business of selling and buying perishable 
agricultural commodities. 


In Zwick v. Freeman, 373 F. 2d 110, 114-117 (C.A. 2), certiorari 
denied, 389 U.S. 835, the Court recognized that bankruptcy is no 
defense to a disciplinary action under the Perishable Agricultural 
Commodities Act for failure to pay for produce. 


In this case, the respondent admittedly accepted the 128 lots of 
produce without complaint, and there was no dispute as to the 
amounts owed. The respondent’s only contention is that partial 
payment of the amounts owed, which was accepted by the 
shippers in full satisfaction of their claims because of respondent’s 
insolvency, negates a violation of § 2 of the Act. But § 2 requires 
full payment. Partial payment is not full payment. Accordingly, 
respondent violated § 2 of the Act by failing to make full payment 
in the 128 transactions itemized in Finding 3. 


The Department’s action with respect to the reparation awards 
issued against respondent was not inconsistent with the 
foregoing. After the Department was advised by the shippers that 
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the reparation awards had been ‘‘paid and satisfied’’ (Comp. Ex. 
17), the Department lifted the suspension of respondent's license, 
which had been suspended for non-payment of the reparation 
awards (Findings 11 and 14, supra). The chief Judge erroneously 
thought that this indicated that the Department accepted the 
respondent’s 25 % payment as ‘‘payment in full.’’ Specifically, the 
Chief Judge stated (Initial Decision, pp. 23-24): 


[T]he sellers filed notices with the U.S. Department of Agriculture in 
October 1971 that each of the claims was “paid and satisfied’. The U.S. 
Department of Agriculture accepted these notices of accord and 
satisfaction as payment in full to the satisfaction of the Department, as 
evidenced by its lifting the previously imposed suspension of respondent’s 
license which had resulted from the default reparation awards to these 
same sellers, involving these same transactions. This the Department did 
with full knowledge that by agreement the creditors had accepted 25 
percent as payment in full. 


However, the Department did not accept the 25 % payment as 
‘payment in full.”” The Department’s letter to the respondent 
dated October 27, 1971, advising respondent that the suspension 
of its license ‘‘is lifted effective October 26, 1971,’”’ does not 
indicate that the awards were paid in full, but merely that “[w]e 
have now received reports of settlement from all the firms holding 
awards” against respondent (Resp. Ex. 2, p. 3). As shown above, 
partial payment where there is insolvency and a composition 
among creditors to accept such partial payment fully satisfies the 
debts thereby satisfying any reparation awards and extinguishing 
any further reparation claims. But such satisfaction is 
accomplished by partial payment — not full payment. Hence 
there is no inconsistency between recognizing that partial 
payment satisfied the reparation awards in the circumstances of 
this case but did not preclude a disciplinary action failure to make 
full payment. 


Prior to the oral argument before the Judicial Officer, the 
Judicial Officer, sua sponte, raised the issue as to whether § 2- 
209(1) of the Uniform Commercial Code is relevant. It provides: 


(1) An agreement modifying a contract within this Article needs no 
consideration to be binding. 


I have concluded that this provision is not relevant to the 
present proceeding for three reasons. 


First, there is no evidence that the shippers agreed to modify 
the contract prices in any of the 128 transactions involved in this 
proceeding. They merely agreed to accept 25% of the agreed 
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prices in full satisfaction of their claims in view of the respond- 
ent’s insolvency. '° 


Second, § 2-209(1) of the Uniform Commercial Code does not 
seem to be applicable to a sales contract situation where the 
contract has been fully executed by the seller, there is no dispute 
as to the performance or the terms of the contract, and the only 
thing remaining to be done is payment by the buyer. 


Third, federal law governs where a federal statute or interest is 
involved,'' and although in “fashioning the federal law that is 
applicable’ we are guided by the Uniform Commercial Code, we 
are not bound by the Uniform Commercial Code. In re American 
Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 1557 
(1971); United Statesv. Hext, 444 F. 2d 804, 810 (C.A. 5); United 
States v. Wegematic Corporation, 360 F. ed 674, 676 (C.A. 2). 


If § 2-209(1) of the Uniform Commercial Code is interpreted as 
permitting the parties to a produce transaction, where there is no 
dispute, to lower the agreed purchase price, and if payment of 
that lesser amount were regarded as ‘‘full payment”’ precluding a 
disciplinary proceeding under the Perishable Agricultural 
Commodities Act, the remedial purposes of the Act would not be 
achieved. 


It must be recognized in this respect that the interests of 
particular shippers who are owed money by an insolvent 
purchaser may be antagonistic to the interests of the Department 
and the general public. The particular shippers are interested in 
recovering as large a proportion of the amount owed as possible. 
It is to their financial advantage to make any agreements 
necessary to achieve that result. But the Department has a 
broader interest — viz., to protect other shippers in future trans- 
actions. The primary purpose of a disciplinary order under the Act 
is to deter other potential violators from committing similar 


10. Seven of the shippers had received formal reparation awards in which the 
Judicial Officer had determined the amount owed by the respondent and had 
ordered the respondent to pay such amounts (Finding 11, supra). 


11. South Buffalo R. Co.v. Ahern, 344 U.S. 367, 371-372; Dicev. Akron,C. & Y. 
R. Co., 342 U.S. 359, 361-362; United Statesv. Standard Oil Co., 332 U.S. 301, 
305; Boardv. First Publications, 322 U.S. 111, 120-124; Bradyv. Southern Ry. 
Co., 320 U.S. 476, 479; Illinois Steel Companyv. B. & O. R. Co.,320 U.S. 508, 
510-511; Clearfield Trust Co. v. United States, 318 U.S. 363, 366-367; Sola 
Electric Co. v. Jefferson Co., 317 U.S. 173, 176; Prudence Corp. v. Geist, 316 
U.S. 89, 95; D’oench, Duhme & Co. v. F.D.I.C., 315 U.S. 447, 453-462. See, 
also, United Statesv. Hext, 444 F.2d 804, 809(C.A. 5). 
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violations.'? Hence the term ‘full payment” in § 2 of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b(4)) must 
be interpreted to mean full payment of the originally agreed 
purchase price where the shipper complied fully with all contract 
terms and there is no dispute as to the transaction. A remedial 
statute such as the Perishable Agricultural Commodities Act 
should be liberally construed to achieve the Congressional 
purpose. Sunshine Coal Co. v. Adkins, 310 U.S. 381, 392; 
McDonald v. Thompson, 305 U.S. 263, 266; Piedmont & 
Northern Ry. v. Comm’n., 286 U.S. 299, 311-312; Bruhn’s 
Freezer Meatsv. U.S. Department of Agriculture, 438 F. 2d 1332, 
1336 (C.A. 8); Fulford v. Forman, 245 F. 2d 145, 153 (C.A. 5); 
Adlerv. Northern Hotel Co., 175 F.2d 619, 620-621 (C.A. 7). See, 
also, Black v. Magnolia Liquor Co., 355 U.S. 24, 26. “Remedial 
statutes should be liberally construed and should be interpreted 
(when that is possible) in a manner tending to discourage 
attempted evasions by wrongdoers.’’ Westinghouse Electric 
Corp. v. Pacific Gas & Electric Co., 326 F.2d 575, 580 (C.A. 9), 
quoting from Scarborough v. Atlantic Coast Line R. Co., 178 
F.2d 253, 258 (C.A. 4), certiorari denied, 339 U.S. 919. 


Accordingly, § 2-209(1) of the Uniform Commercial Code has 
no relevancy in the circumstance of this case. 


Similarly, the regulations issued under the Act are irrelevant in 
determining what is ‘‘full payment.” They define “full payment 
promptly’’ only with respect to the “‘period of time for making 
payment” (7 CFR, Jan 1, 1971, 46.2(aa)). The only part of the 
definition of ‘‘full payment promptly”’ that applies to the amount 
of payment, as distinguished from the time of payment, is the 
provision that nothing in the regulations shall ‘prohibit 
cooperative associations from settling with their members on the 
basis of seasonal pools or other arrangements provided by their 
regulations or bylaws’’ (7 CFR 46.2(a)).** 


12. This is explained at length in many decisions, most recently in the appendix 
to In re Southwest Produce Inc., 34 Agriculture Decisions __._., PACA Doc. 
No. 2-2997, decided January 16, 1975, appeal pending, quoting from In re 
Braxton McLinden Worsley, 33 Agriculture Decisions 1547, 1556-1571 (1974). 
The appendix in the Southwest Produce case is also set forth as an appendix to 
the present decision. 

13. The regulations were amended effective August 20, 1972 (37 F.R. 14561). 
The amended regulations also define ‘‘full payment promptly”’ in terms of ‘“‘the 
period of time for making payment” (7 CFR, Jan. 1, 1973, 46.2(aa)). Hence the 
respondent’s argument, made at the oral argument before the Judicial Officer, 

. cont... 
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Based on all of the facts in this case, it is clear that the respond- 
ent failed to make ‘‘full payment”’ in the 128 transactions involved 
in this proceeding, in violation of § 2 of the Act (7 U.S.C. 
499b(4)). 


B. The respondent failed to pay “‘promptly.” 


The regulations in effect in 1971 provide that the “contracting 
parties have the right to agree as to when paymeent is due in 
connection with any transaction’”’ (7 CFR, Jan 1, 1971, 46.2(aa)). 
In the absence of such agreement, payment for produce is due 
“within 10 days after the day on which the produce is accepted 
after arrival at the contract destination without complaint by the 
buyer” (7 CFR, Jan. 1, 1971, 46.2(aa)(5)).** 


In the present case, the respondent had agreements with all of 
the shippers as to when payment was due (Finding 5, supra), and, 
therefore, the 10 day rule in the regulations was inapplicable. 


Pursuant to the agreements between respondent and the 
shippers, payment was due prior to March 30, 1971, in at least 71 
of the 128 transactions involved in this proceeding, and payment 
was due in all of the 128 transactions involved in this proceeding 
prior to October 19-27, 1971, the period in which payment was 
actually made in the 128 transactions (Findings 4-6, supra). 
Since payment was not made when due in the 128 transactions, 
the respondent failed to pay ‘‘promptly,”’ in violation of § 2 of the 
Act (7 U.S.C. 499b(4)). 


Although checks were timely written by respondent in 25 of the 
128 transactions involved herein, such checks were dishonored by 
the banks as a result of the March 12, 1971, freeze of respondent’s 
accounts (Finding 4, supra). In the absence of a _ specific 


Oe... << 

that an adverse decision in this case as to the meaning of ‘‘full payment’’ will not 
harm the Department’s regulatory program in future cases is without merit. The 
regulations in effect in 1971 and as amended in 1972 are both irrelevant to a 
determination of full payment in sales transactions such as those involved 
herein. 

14. It was held In re American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 
1542, 1557-1561 (1971), that such agreements could be oral and implied. 
Consequently, the regulations were amended effective August 20, 1972 (37 F.R. 
14561), to provide that ‘‘the parties may, by express agreement at the time the 
contract is made, provide a different time for payment, and if they have so 
agreed, then payment within the time provided shall constitute ‘full payment 
promptly’: Provided further, That the party claiming the existence of such 
express agreement as to time of payment shall have the burden of proving it.’’ 
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agreement to the contrary, the acceptance of an ordinary check 
does not constitute payment of a debt until it is presented to the 
maker’s bank and honored. Wilsonw. United States, 144 F. Supp. 
851, 853 (W.D. Pa.). See, also, 40 Am. Jur. 2d, Payment, § 45; 
Uniform Commercial Code § 3-802. 


The Chief Judge found or concluded that there was a second 
express and implied agreement by all of the 14 shippers involved 
in the 128 transactions to defer payment until the creditors’ 
committee concluded its activities. In fact, the Chief Judge stated 
that the complainant admitted that there were such second 
agreements by the shippers. Specifically, the Chief Judge stated 
(Initial Decision, pp. 26-27): 

*** [1] n the instant case there was a second agreement, common to all the 

creditors, whereby the payment due date was deferred to a future time 

determined by the creditors committee acting for all the creditors. That 
there was such an agreement is admitted by the complainant though it 


urges that this was a private resolution between the parties and an effort 
by the sellers to salvage what they could to cut their losses. 


The Chief Judge has misread the complainant’s briefs. The 
complainant argued strongly in its original brief, pp. 14-18, and in 
its reply brief, pp. 12-14, that there were no second agreements by 


the shippers, express or implied, to further defer the respondent’s 
payment time. For example, the complainant states in its reply 
brief, p. 14: 


Respondent endeavors to bridge the time from March 12, 1971 to 
October 12, 1971 by claiming that when a creditors’ committee was formed 
on March 30, 1971, by implication, all creditors agreed to extend the time 
payment was due for an indefinite period so as to enable the Respondent to 
collect as much money as possible to make a partial payment. However, 
the evidence in this case does not show either an explicit or implied 
agreement by the creditors. Rather, the record is clear that the creditors 
were upset by the fact that they had not been paid and were taking such 
action as they could to recover as much money as possible. 


Elsewhere in his Initial Decision, the Chief Judge stated that at 
the March 30, 1971, creditors’ meeting, “{b] oth expressly and by 
implication, all of respondent’s produce creditors agreed with 
respondent to defer time of payment for the produce transactions 
previously entered into until the creditor’s committee perfected its 
plan acceptable to all of them; and to bring no actions against the 
respondent through the Perishable Agricultural Commodities 
Administration or the courts, including bankruptcy proceedings” 
(Initial Decision, pp. 17-18). 


However, there is no support whatever in the record for that 
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finding or conclusion insofar as it relates to agreements to defer 
the time of payment. No witness testified that at the March 30, 
1971, creditors’ meeting, or at any other time, any shipper agreed 
to defer respondent’s payment time. In fact, the respondent’s 
evidence establishes that no agreements to defer payment were 
made at the March 30, 1971, creditors’ meeting, which is the 
meeting relied on by the Chief Jddge. Mr. Robert A. Klein, one of 
the respondent’s attorneys, testified that at Senator Tydings’ 
request, he took complete and accurate notes of the March 30, 
1971, meeting. Specifically, he testified (Tr. 338-339): 


A Senator Tydings instructed me to take to the extent possible 
verbatim notes of the meeting and I did. 


Q I show you this document and ask if you can identify it? 


A. This is a machine copy of a legal pad, all in my handwriting, on 
which I took close to verbatim notes of the meeting, to the extent possible. 
I don’t take shorthand. 


Q How many pages is it? 
A Eight pages long. 


Pt 


Q To the extent that you were able to take notes, since you are not, I 
assume, a shorthand expert yourself, does that fairly and accurately reflect 
the substance of what was discussed and the agreements which were 
reached at that meeting? 


OK 


THE WITNESS: To the extent possible these notes are verbatim of 
every single thing that occurred at that meeting. To the extent I was able 
to quote, they are quotations. To the extent I was not able to quote, it is 
indicated in my own words exactly what happened. It is accurate and 
complete. 


Mr. Klein’s record of the March 30, 1971, meeting was received 
in evidence (Resp. Ex. 25). And there is not one word in his 
minutes as to any agreement by any shipper to defer respondent’s 
payment time. The minutes of the meeting show that ‘‘No actions 
to be brought by creditors (PACA) or cts including bankruptcy)”’ 
(Resp. Ex. 25, p. 2); and that shippers were to ‘‘Withdraw PACA 
complaints’ (Resp. Ex. 25, p. 7). That supports the portion of the 
Chief Judge’s finding quoted above that the shippers agreed to 
“bring no actions against the respondent through the Perishable 
Agricultural Commodities Administration or the _ courts, 
including bankruptcy proceedings.’’ But there is nothing in the 
minutes of the March 30, 1971, meeting to support the Chief 
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Judge’s finding that the ‘‘produce creditors agreed with respond- 
ent to defer time of payment for the produce transactions pre- 
viously entered into until the creditor’s committee perfected its 
plan acceptable to all of them.” 


The mere fact that the produce shippers represented at the 
March 30, 1971, creditors’ meeting agreed not to bring actions 
against the respondent does not establish as a matter of law an 
implied agreement by such shippers that they were extending the 
respondent’s payment time.** Even when the shippers ultimately 
accepted the 25 % settlement in October 1971, there is nothing in 
the record to show that they agreed to any deferment of the 
respondent’s payment time. Many of the shippers were 
antagonistic toward the 25 % settlement and were eager to see the 
respondent punished (Finding 12, supra). I do not infer from the 
facts here that they agreed to any deferment of the payment time. 


Between April 18, 1971, and May 11, 1971, 7 of the 14 shippers 
involved in this proceeding filed formal reparation complaints 
with the Department of Agriculture (Finding 11, supra). This is 
an additional circumstance indicating that such shippers did not 
agree to defer respondent’s payment time. 


Even if an agreement had been made on March 30, 1971, by all 
of the 14 shippers involved in this proceeding to defer the re- 
spondent’s payment time indefinitely, payment was due in at 
least 71 transactions prior to March 30, 1971 (Finding 6, supra). 
Hence as to those 71 transactions, the violations had already 
occurred prior to any agreements to defer the payment time. An 
agreement to extend the time for payment made after a violation 
of the Act has occurred does not cure the violation. A private 
person has no power to annul a violation of an Act of Congress 
once it has occurred. 


In short, the record clearly establishes that the respondent 
failed to pay ‘“‘promptly’”’ for the 128 lots of produce itemized in 
Finding 3, supra, in violation of § 2 of the Act (7 U.S.C. 499b(4)). 


Il. The Respondent’s Violations Were ‘“Flagrant’’ and 
_ “Repeated.” 


The Act authorizes the same sanctions if a violation is either 
“flagrant’’ or ‘‘repeated” (7 U.S.C. 499h(a) and 499h(b)(2)). In 


15. Since there was no agreement at the March 30, 1971, creditor’s meeting to 
extend respondent’s payment time, it would be superfluous to point out that 4 of 


the 14 shippers were not represented at the March 30 meeting (Finding 8, fn. 6, 
supra ). 
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this case, however, the violations were both flagrant and 
repeated. 


The respondent corporation paid only 25 % of $69,498.64 owed 
to 14 produce shippers in 128 transactions because it did not have 
the money to make full payment. But over 10 times the amount of 
money needed to pay these produce shippers ($710,071.79) was 
borrowed by Martin Hyman from the respondent corporation for 
his personal use over the preceding five to seven years (Finding 7, 
supra). '® 


It was the respondent’s practice to buy produce from shippers 
and sell it to retail firms. Since respondent had to pay the shippers 
before it received payment from the retail firms, respondent 
factored its accounts receivable, i.e., it borrowed money from the 
banks where it had checking accounts in order to pay its shippers 
and pledged its accounts receivable to the banks. Then when re- 
spondent received payment from the retail firms, it could repay 
the banks (Tr. 335-336). However, it could easily be foreseen that 
when Martin Hyman syphoned off hundreds of thousands of 
dollars from the respondent corporation for his personal use, the 
respondent’s financial condition would become critical. 


In addition, Valley Growers'’, an affiliated firm worth only 
$5,000 to $8,000, owed the respondent $1,205,018.94 (Finding 7, 
supra). The two uncollectable debts owed to the respondent 
corporation by Martin Hyman and Valley Growers, totaling 
$1,915,090.73, represented 92% of the corporation’s assets. 
Except for those two bed debts, the respondent corporation would 
have been able to pay all of its liabilities and still have abour four 
hundred thousand dollars left over (Comp. Ex. 21, pp. 3-4). 


During the period from December 1970 to March 1971, the 
period in which respondent was receiving the 128 lots of produce 
involved in this case, Martin Hyman and his son-in-law knew that 
the respondent's financial condition was critical — so critical that 


16. The inference is inescapable that Martin Hyman borrowed the $710,071.79 
for his personal use since it was listed as his personal obligation, whereas the 
money owed to the respondent by one of the affiliated businesses, Valley 
Growers, was listed as a debt of Valley Growers (Comp. Ex. 21, p. 3). 


17. The record does not reveal the complete details as to the ownership of Valley 
Growers, but the record does show that it was one of the respondent’s affiliated 
companies, and it was dealt with by the respondent’s attorneys and the 
creditors’ committee as being available for operation after March 12, 1971, to 
help pay off respondent’s creditors (Tr. 333-334, 341-344, 371, 398-401, 431-440; 
Resp. Ex. 25, pp. 1-4). 
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they were kiting checks between respondent’s two bank accounts 
so that the respondent would have enough apparent assets to 
continue paying its obligations (Finding 7, supra).'*® 


The Chief Judge concluded (Initial Decision, pp. 35-36) that the 
check kiting was not perpetrated to benefit the respondent 
corporation. But that ignores the realities of the situation. No 
purpose would be served by kiting checks between respondent’s 
bank accounts in two banks (at the risk of lengthy jail sentences) '* 
except to provide an appearance of funds to enable respondent to 
pay its bills and continue in business. The check kiting was, 
therefore, essential to the respondent’s basiness activities. As 
soon as the check kiting scheme was detected, the respondent 
corporation was never again able to operate. 


Since the check kiting was for the respondent’s benefit, the 
fraud of respondent’s officers is imputed to the respondent. 
Ruidoso Racing Association, Inc. v. C. I. R., 476 F.2d 502, 506 
(C.A. 10). 


But even if the check kiting were not for the benefit of the 
respondent, in the circumstances of this case (see Finding 2, 
supra), it is appropriate to pierce the corporate veil and to 
consider the actions of Martin Hyman as the actions of the 
respondent. 7° As Mr. Hyman testified, ‘‘I had always considered 
I was M & H Produce Company” (Finding 2, supra ). 


18. The respondent argued during the oral argument before the Judicial Officer 
that the bank officials were aware of the check kiting in respondent’s accounts. 


That is not a mitigating circumstance. It merely involves others in their unlawful 
conduct. 


19. Martin Hyman received a 4-year criminal sentence and his son-in-law 
received a 2-year criminal sentence for mail fraud based on the check kiting 
involved herein (Finding 7, supra). 


20. Electric Bond Co. v. Comm’n, 303 U.S. 419, 440; United States v. Lehigh 
Valley R. R. Co., 254 U.S. 255, 258-271; Ruidoso Racing Association, Inc. v. C. 
I. R., 476 F. 2d 502, 506 (C.A. 10); Sebastopol Meat Company v. Secretary of 
Agriculture, 440 F.2d 983 (C.A. 9); Bruhn’s Freezer Meats v. United States 
Department of Agriculture, 438 F.2d 1332, 1343 (C.A. 8); Corn Products 
Refining Company v. Benson, 232 F.2d 554, 565 (C.A. 2); Dickey v. National 
Labor Relations Board, 217 F.2d 652, 653 (C.A. 6); United States v. Aycock- 
Lindsey Corp., 187 F.2d 117, 118-119 (C.A. 5); Mansfield Journal Co. v. Federal 
Commun. Com’n, 180 F.2d 28, 37 (C.A. D.C.); Atlantic Meat Co. v. 
Reconstruction Finance Corp., 155 F.2d 533, 533-535 (Emerg. C.A.), certiorari 
denied, 329 U.S. 737; Ohio Tank Car Co.v. Keith Ry. Equipment Co., 148 F.2d 
4,6-8(C.A. 7), certiorari denied, 326 U.S. 730; Great Northern Co-op. Ass’n. v. 
Bowles, 146 F.2d 269, 271-273 (Emerg. C.A.); Alabama Power Co. v. McNinch, 
- CCthals a: 
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To ‘‘carry out statutory objectives, it is frequently necessary to 
seek out and give weight to the identity and characteristics of the 
controlling officers and stockholders of a corporation.’’ Mansfield 
Journal Co. v. Federal Commun. Com’n., 180 F.2d 28, 37 (C.A. 
D.C.). In “determining liability to conform to a statutory 
standard of conduct, courts are practical and deal with realities; 
they ‘look through form to substance and examine the entire 
transaction’; they ‘pierce the corporate veil’ to determine where 
the moving force actually lies. Corporate entity is disregarded 
where not to do so will defeat public convenience***.’’ Great 
Northern Co-op. Ass’n. v. Bowles, 146 F.2d 269, 271 (Emerg. 
C.A.). 


But in any event, even if we were not to attribute the check 
kiting fraud of Martin Hyman and his son-in-law to the respon- 
dent on either of the foregoing grounds (i.e., (i) because the fraud 
was for respondent’s benefit, or (ii) because the corporate veil 
should be pierced), at least we would have to attribute to the 
corporation the knowledge that when the 128 transactions 
involved in this proceeding were consummated, the respondent 
was in critical financial condition and did not have sufficient funds 
to pay for such produce. 


Martin Hyman and his son-in-law were the only two persons 
who made decisions for the corporation, and both of them knew 
that the corporation was in such critical financial condition that 
they had to kite checks to keep it going. Although there is no 
evidence that they were aware of their Controllers error which 
made respondent’s books indicate $400,000 more than respondent 
actually had (Finding 8, fn. 5, supra), this bookkeeping error was 
only a small part of the total picture. The check kiting, which 
obviously resulted from the respondent’s critical financial 
condition, began in December 1970 (Finding 7, supra), and the 
Controller was not hired until January 1971 (Tr. 150). Moreover, 
respondent was insolvent to the extent of over $1 1/2 million (see 
Finding 7, supra), which is about four times as much as the 
Controller’s error; and about a million dollars in respondent’s 


« COME. «6.0 


94 F.2d 601, 618 (C.A. D.C.); Nettles v. Rhett 94 F.2d 42, 46-48 (C.A. 4); 
Metropolitan Holding Co. v. Snyder, 79 F.2d 263, 266-267 (C.A. 8); Munson S. 
S. Line v. Commissioner of Internal Revenue, 77 F.2d 849, 850-851 (C.A. 2); In 
re Louis Romoff, 31 Agriculture Decisions 158, 193-196 (1972); In re Central 
Coast Meats, 33 Agriculture Decisions 117, 177 (1974), appeal pending; Jn re 
Yasgur Farms, Inc., 33 Agriculture Decisions 389, 414-415 (1974); In re Harry 
C. Hardy, 33 Agriculture Decisions 1383, 1407 (1974). 
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checks were dishonored as a result of the March 12, 1971, freeze of 
respondent’s bank accounts (Finding 7, supra), which is 2 1/2 
times as much as the Controller’s error. 


The Chief Judge found that because of respondent’s ‘‘book 
balances, its line of credit at the banks and its pledge of accounts 
receivable as collateral, it was unaware when it entered into said 
transactions of any inability to pay for the perishable agricultural 
commodities it had ordered’”’ (Initial Decision, p. 16). However, 
the Chief Judge ignores the salient fact that the respondent’s 
ability to pay for the perishable agricultural commodities it had 
ordered depended upon the check kiting scheme remaining 
undetected. If that scheme were detected, which was cerféjinly a 
reasonable possibility (or probability), many produce shippers 
would not be paid for their produce. One whose ability to pay for 
produce is dependent upon a criminal check kiting scheme 
remaining undetected cannot piously say that it was unaware 
when it entered into produce transactions of any inability to pay 
for the produce. 


Here, as in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), 
certiorari denied, 389 U.S. 835 — 


it is inconceivable that *** {respondent was ] unaware of *** [its ] financial 
condition and unaware that every additional tranaction *** [it ] entered 
into was likely to result in another violation of the [Perishable 
Agricultural] Commodities Act [whenever the check kiting fraud was 
detected]. It would be hard to imagine clearer examples of ‘‘flagrant” 
violations of the statute than were exemplified by *** [respondent’s] 
conduct. 


Even in the absence of sordid facts such as are present in this 
case, it has been held in many prior decisions under the Act that 
failure to pay a substantial sum of money in a substantial number 
of transactions constitutes ‘‘flagrant”’ violations of the Act. See 
In re Cloud and Hatton Brokerage, 18 Agriculture Decisions 547, 
549 (1959); In re Ripley Vegetable Company, 24 Agriculture 
Decisions 360, 365 (1965); In re Colony Fruit & Produce 
Distributors, Inc., 25 Agriculture Decisions 1062, 1071 (1966); In 
re Dixie Tomato & Produce Co., 28 Agriculture Decisions 948, 953 
(1969); In re Reese Sales Company, 28 Agriculture Decisions 
1150, 1155 (1969), affirmed sub nom. Reese Sales Company v. 
Hardin, 458 F.2d 183, 187 (C.A. 9); In re John Martino, 28 
Agriculture Decisions 1357 (1969); In re George Steinberg & Son, 
Inc., 32 Agriculture Decisions 236, 244 (1973), affirmed sub nom 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), 
certiorari denied, 42 L.Ed.2d 55; In re Marvin Tragash Co., 33 
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Agriculture Decisions 1884, 1893, 1897 (1974). 


In addittion to being flagrant, the respondent’s violations were 
also ‘‘repeated”’ (see the cases cited immediately above. Its 
violations involved 14 sellers in 128 transactions over a period of 
two to three months. Hence the violations were repeated. As 
stated in Zwickv. Freeman, 373 F.2d 110, 115 (C.A. 2), certiorari 
denied, 389 U.S. 835: 


Petitioners first contend that their failure to make full payment to their 
cretitors in the 295 transactions described above does not constitute 
repeated or flagrant violations within the meaning of the statute. Their 
argument seems to be that inasmuch as the violations were mainly in one 
short period during the spring and summer of 1964, when petitioners were 
in the process of becoming insolvent, all the violations should be 
considered together as one bundle of violations in point of time and not as 
“repeated”’ violations in a continuing series of violations. This is a strained 
interpretation of a common word which we must interpret in its 
conventional sense. United States v. Gilbert Associates, Inc., 345 U.S. 
361, 364, 73 S. Ct. 701, 87 L. Ed. 1071 (1953); Folker v. Johnson, 230 F.2d 
906, 907 (2 Cir. 1956). The 295 violations did not occur simultaneously and 
therefore they must be regarded as “repeated’’ violations within the 
meaning of the [Perishable Agricultural] Commodities Act. 


In the present case, the 128 violations did not occur 
simultaneously. The produce was bought from 14 sellers over a 
period of several months. During the entire relevant period 
relating to the 128 transactions in this case (December 1970- 
March 1971), both of respondent’s controlling officials knew that 
the respondent was in such critical financial condition that its 
ability to operate depended upon a criminal check kiting scheme. 
Each violation occurring during the period December 1970-March 
1971 must be regarded as a separate violation. 


Although it is not necessary to decide the issue in this case, it 
would seem that a substantial number of violations even 
occurring simultaneously would be ‘‘repeated.’’ The Act does not 
say ‘“‘repeated over a period of time.’’ It merely says ‘‘repeated.”’ 
But in this case, the 128 violations were ‘‘repeated’’ under any 
definition of the term. 


Ill. Publication of the Finding That Respondent Has Committed 
Flagrant and Repeated Violations Is the Appropriate Sanc- 
tion. 


Whenever the Secretary determines that a licensee has violated 
§ 2 of the Act (7 U.S.C. 499b), he may ‘‘publish the facts and 
circumstances of such violation and/or, by order, suspend the 
license of such offender for a period not to exceed ninety days, 
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except that, if the violation is flagrant or repeated, the Secretary 
may, by order, revoke the license of the offender’ (7 U.S.C. 
499h(a)). 


Mr. Dimond testified that failure to pay by licensee under the 
Act ‘“‘has a very far-reaching effect on the industry”’ (Tr. 94-95). 
The sellers who are not paid may not be able to pay their debts. 
Hence violations by one firm may cause repercussions throughout 
the industry. As stated recently in In re Southwest Produce, Inc., 
34 Agriculture Decisions ___, PACA Doc. No. 2-2997, decided 
January 16, 1975, appeal pending: 


Failure to pay promptly for perishable agricultural commodities is a 
serious violation of the Act. As explained by Paul D. Koenigsberg, who 
has been involved with this regulatory program for about 32 years and is in 
charge of its disciplinary unit (Tr. 18, 26-27): 


Q Okay. Now, in bringing one of these disciplinary proceedings 
for no payment or slow payment, does the department consider itself 
as carrying out the desires of the industry or simply is it the 
department desires to be the regulatory agency? 


A No, sir, the department considers itself a service agency rather 
than a police agency. It is the industry’s desire and has been 
expressed by the industry nationally any number of times, as a 
matter of act, the national potato counsel just recently at its, I 
assume, annual meeting, made a question of slow pay, no pay, the 
first order of discussion and business and quite a large article 
appeared in the ‘‘Packer’’ of Novermber 17, 1973. I believe that is 
the correct date. The ‘‘Packer’’ is a trade newspaper. 


eee 


Q Now, going back to the departments in general, why is it that 
failures to pay promptly are considered serious violations? 


A By a buyer failing to pay the seller promptly quite often the 
seller is forced to borrow money on the open financial market and 
pay interest on it. At times if a seller is operating in very close 
operations he may not be able to get money from a bank or a finance 
company and we have had any number of occa[s ions where the 
sellers have been forced out of business, but [at ]the same time with 
the seller not having enough money to pay his bills, his creditors 
may be hurt because they can’t get paid. The seller can’t pay his 
employees, the creditors can’t pay their bills and their employees. It 
winds up in a vicious cycle, and as I say, quite often some people are 
forced out of business by that. 


“The object of the [Perishable Agricultural Commodities ] Act 
is to suppress unfair and fraudulent practices in the industry. 
Enacted in 1930, the Act is regarded today as one of the 
government’s most successful regulatory programs, and the Act 
has received enthusiastic support from members of the regulated 
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industry.’’ Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 
3). The purpose of the Act was stated in Zwick v. Freeman, 373 
F.2d 110, 116(C.A. 2), certiorari denied, 389 U.S. 835, as follows: 


The Perishable Agricultural Commodities Act is designed to protect the 
producers of perishable agricultural products who in many instances must 
send their products to a buyer or commission merchant who is thousands 
of miles away. It was enacted to provide a measure of control over a branch 
of industry which is almost exclusively in interstate commerce, is highly 
competitive, and presents many opportunities for sharp practice and 
irresponsible business conduct. H. Rept. No. 1196, 84th Cong. 1st Sess. 2 
(1955). 


In order to achieve the Congressional purpose of the regulatory 
program, the sanctions imposed under the Act should be 
sufficiently severe to serve as an effective deterrent not only to the 
respondent but to other potential violators as well. The 
Department's severe sanction policy is set forth in the Appendix 
to this decision, quoting from Jn re Braxton McLinden Worsley, 
33 Agriculture Decisions 1547, 1556-1571 (1974). 


In view of the serious violations in this case, if the complainant 
had requested a revocation of the respondent’s license, I would 
have revoked the license notwithstanding the fact that it expired 
after the violations. See In re George Steinberg & Son, 32 
Agriculture Decisions 236, 253 (1973), affirmed sub nom. George 
Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari 
denied, 42 L. Ed. 2d 55. See, also, In re Reese Sales Company, 28 
Agriculture Decisions 1150 (1969), affirmed sub nom. Reese Sales 
Company v. Hardin, 458 F.2d 183 (C.A. 9); In re Cloud and 
Hatton Brokerage, 18 Agriculture Decisions 547 (1959); Jn re 
Raymond Klein, 15 Agriculture Decisions 1152 (1956); In re Nate 
Rosenthal, 15 Agriculture Decisions 441 (1956); In re Southern 
Transportation Company, 12 Agriculture Decisions 743 (1953). I 
am not revoking the respondent’s license solely because the 
complainant did not request such a sanction. ?! 


Since revocation of respondent’s license was not requested, the 
order in this case is limited to publication of the finding that the 
respondent has committed flagrant and repeated violations of § 2 
of the Act. This has the same effect on respondent and on those 
responsibly connected with the respondent as a revocation of 
respondent’s license. 7 U.S.C. 499d(b) and 499h(b). 


21. It is the policy of the Judicial Officer not to impose a sanction not requested 
by the complainant or a sanction more severe than that requested by the 
complainant. 
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Specifically, as a result of the finding that respondent has 
committed flagrant and repeated violations of the Act, the 
respondent cannot again become licensed under the Act for two 
years after the effective date of the Order issued in this case (7 
U.S.C. 499d(b); see, also, 7 U.S.C. 499d(c)). Similarly, the 
persons “responsibly connected’”’ with respondent cannot be 
licensed under the Act for two years (7 U.S.C. 499d(b); see, also, 7 
U.S.C. 499d(c)); and they cannot work for another licensee under 
the Act for one year (7 U.S.C. 499h(b)). After one year, the 
Secretary may approve their employment by another licensee if 
the licensee furnishes a satisfactory bond; after two years, the 
Secretary may approve their employment by another licensee 
without a bond (7 U.S.C. 499h(b)). 


Congress has_ specified severe consequences to _ those 
responsibly connected with a firm committing flagrant or 
repeated violations of the Act. ‘“‘The Perishable Agricultural 
Commodities Act is admittedly and intentionally a ‘tough’ law”’ 
(H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2). “The law has 
fostered an admirable degree of dependability and fairness in this 
industry***  . In spite of the strictness of some of the 
provisions of the law, the act and its administration by the De- 
partment of Agriculture have won the almost unanimous approval 
of this important food distributing industry and now have its 
virtually undivided support’’ (ibid.). 


The respondent argued during the oral argument before the 
Judicial Officer that Martin Hyman and his son-in-law have 
suffered enough because of their criminal punishments and 
because the Internal Revenue Service has filed a tax lien against 
Martin Hyman for about $950,000 (see Tr. 137). Respondent also 
argued that if Martin Hyman is not permitted to continue 
working for another licensee which is depending on him to run its 
produce business, serious problems might arise involving his 
employer. 


The complainant replied that in a disciplinary proceeding under 
the Act involving a particular respondent, the collateral 
consequences of an Order against that respondent on perscns 
responsibly connected with such respondent are irrelevant. See, 
e.g., George Steinberg and Son, Inc. v. Butz, 491 F.2d 988, 944 
(C.A. 2), certiorari denied, 42 L.Ed. 2d 55. 


However, in the circumstances of the present case (see Finding 
2, supra), it is appropriate to pierce the corporate veil and 
consider Martin Hyman and the respondent as one. Accordingly, 
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I have considered, but rejected, respondent’s argument in this 
respect as related to Martin Hyman. 


Martin Hyman’s tax problems have obviously resulted from the 
fact that the Internal Revenue Service believes that he has failed 
to pay almost $1 million in taxes owed to the Government. That 
should not mitigate the sanction here. Mr. Hyman’s criminal 
punishment was for mail fraud involving check kiting — not for 
failure to make full payment promptly for produce. Moreover, 
criminal punishment is imposed for a number of reasons, 
including ‘“{r]etribution or social retaliation,” ** whereas the 
administrative sanction in this case “‘is not primarily punishment 
for a past offense but is a necessary power granted to the 
Secretary of Agriculture to assure a proper adherence to the 
provisions of the Act.’’ Eastern Produce Co. v. Benson, 278 F.2d 
606, 610 (C.A. 3), quoting from Nichols & Co. v. Secretary of 
Agriculture, 131 F.2d 651, 659 (C.A. 1). 


Where a person has milked a corporation of its assets, using 
almost three quarters of a million dollars of the corporation’s 
money for his own purposes, resulting in substantial losses to 
produce shippers, I believe the effectuation of the Congressional 
purpose requires the maximum administrative sanction to be 
imposed to serve as an effective deterrent to that person and to all 
other potential violators (see the Appendix to this decision). 


Even assuming that serious consequences might result 
involving another licensee*® if Martin Hyman is unable to 
continue working for the licensee, the long range public interest 
requires a severe administrative sanction in the case of serious, 
flagrant and repeated violations such as are involved here. 


Accordingly, it is appropriate in the circumstances of this case 
to publish the finding that respondent has committed flagrant 
and repeated violations of the Act. 


IV. The Complainant Is Not Estopped From Bringing A Dis: 
ciplinary Proceeding Against Respondent. 


The facts in this case do not support respondent’s argument for 


22. Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, 
“Justified Anger: Just Retribution,”” Imprimis (Vol. 3, No. 6 June 1974); 
Encyclopedia Brittanica, The Great Ideas: A Syntopicon of Great Books of the 
Western World (Vol. II, 1952), pp. 488-492. 


23. The respondent’s argument in this respect is, of course, based on mere 
assertions — not on sworn testimony subjected to. cross-examination. 
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equitable estoppel precluding a disciplinary action against re- 
spondent. Moreover, equitable estoppel does not apply to the 
Government acting in its sovereign capacity. 


A. The facts in this case do not support respondent’s argument 
for equitable estoppel. 


Since the Chief Judge concluded that respondent did not violate 
the Act, he did not decide the issue raised by respondent’s 
contention that complainant is estopped from pursuing this 
disciplinary action because of alleged misleading assurances given 
by John J. Dimond, Chief, Regulatory Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, that no disciplinary action 
would be brought against respondent if it paid shippers 25 % of 
their claims. The Chief Judge stated (Initial Decision, pp. 32-33): 


We are convinced from the record however that assurances were given by 
said official that the individuals who were officers of and/or responsibly 
connected with the respondent would be allowed to work for other licensees 
if the reparation claims were paid, that such assurances were given under 
circumstances and in a manner that led to a logical conclusion that no 
disciplinary action would be taken against the respondent. We believe that 
Martin Hyman, on advice of his counsel, relied on the belief that such 
assurance was given and acted thereon in raising funds individually to pay 
respondent’s creditors. 


Although it is my practice to give great wieght to the findings 
by Administrative Law Judges who see and hear the witnesses 
testify (see, e.g., In re Trenton Livestock, Inc., 33 Agriculture 
Decisions 499, 512 (1974); In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 498 (1972; In re Louis Romoff, 31 
Agriculture Decisions 158, 172 (1972); In re Cardwell Dishmon, 31 
Agriculture Decisions 1002 (1972)), the Chief Judge’s findings 
and conclusions in this respect are based in part on inferences 
from the facts. In addition, he does not clearly indicate that he 
disbelieved the testimony of any of the witnesses. In any event, 
based on a careful study of the record, I am compelled to reach a 
contrary conclusion (see, e.g., F.C.C. v. Allentown Broadcasting 
Co., 349 U.S. 358, 363-365; Universal Camera Corp. v. Labor 
Bd., 340 U.S. 474, 492-497; Radio Comm’nv. Nelson Bros. Co., 
289 U.S. 266, 285-286; OKC Corp. v. F. T. C., 455 F.2d 1159, 
1162-1163 (C.A. 10); Davis, Administrative Law Treatise (1958 
ed. and 1970 supp.), § 10.04). 


Respondent’s only attorney who spoke with Department 
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officials during 1971 was Robert A. Klein, a young attorney in 
Senator Tyding’s office who had just been admitted to the Bar in 
October 1969 (Finding 15, supra). 


Mr. Dimond did not make any “‘deal’’ with Mr. Klein that if the 
respondent made a 25 % settlement with the produce shippers, the 
Department would not institute a disciplinary proceeding against 
respondent. In July of 1971, Mr. Dimond specifically advised Mr. 
Klein that a disciplinary proceeding would be brought against the 
respondent because the violations were repeated and flagrant. In 
other discussions relating to the reparation proceedings against 
respondent, Mr. Dimond advised Mr. Klein that if the shippers 
who were awarded reparations settled the reparation cases on the 
basis of the 25% payment, the Department would close the 
reparation cases and Mr. Hyman would be permitted to return to 
work without a bond or suspension (Finding 17, supra). Mr. Klein 
misunderstood this information to mean that the Department 
would not then institute a disciplinary proceeding against respon- 
dent (Findings 15 and 17, supra). 


Mr. Dimond’s response to Mr. Klein’s repeated questions 
involving the reparation proceedings against respondent was 
correct (see 7 U.S.C. 499g(d); 499h(b)). The respondent’s license 
was suspended on July 22, 1971, for failure to pay reparation 
awards (Finding 11, supra). While the license suspension was in 
effect, Martin Hyman could work for another licensee without a 
bond for two years (7 U.S.C. 499h(b)). However, as soon as the 
Department learned that the shippers had accepted 25 % payment 
in full satisfaction of their claims, the suspension of respondent’s 
license was lifted effective October 26, 1971 (Finding 14, supra), 
and Mr. Hyman was free to work for another licensee without a 
bond. Mr. Klein testified that this was ‘‘consistent with our 
understanding with the Department of Agriculture” (Tr. 357). 


However, if the Department then instituted a disciplinary 
proceeding against respondent, not to suspend or revoke its 
license, but merely to find that respondent had committed 
flagrant and repeated violations of the Act, Martin Hyman would 
not be able to work for a licensee with or without a bond for one 
year after such a finding was made (7 U.S.C. 499h(b)). Mr. 
Dimond gave no assurance to Mr. Klein that a disciplinary 
proceeding would not be instituted against respondent. 


It is significant that Mr. Klein wrote memoranda to Senator 
Tydings on three occasions with respect to conversations with 
Mr. Dimond or his assistant, Mr. Gardner, and Mr. Klein also 
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wrote a letter to Martin Hyman with respect to one of his 
conversations with Mr. Dimond (Finding 16, supra). The three 
memoranda and the letter all related to how the reparation 
provisions of the Act would affect respondent if the 25 % payment 
was made and accepted by the creditors in satisfaction of their 
claims. Not one word is said in the three memoranda or the letter 
that no disciplinary action would be brought against the respon- 
dent if the 25% payment was made. Since Mr. Klein wrote 
memoranda to Senator Tydings with respect to _ three 
conversations with Department officials, it is highly unlikely that 
in some other conversation, not recorded in a memorandum, Mr. 
Klein was assured that no disciplinary action would be brought 
against respondent if it paid the shippers 25 % of their claims. 


Furthermore, the fact that Mr. Klein merely misunderstood 
Mr. Dimond, and that no agreement was reached with the 
Department officials not to bring a disciplinary proceeding, is 
convincingly shown by Mr. Klein’s testimony on cross- 
examination. Mr. Klein testified on cross-examination (Tr. 381): 

A Mr. Becker, had there not been some agreement reached with the 


Department of Agriculture there would have been absolutely no way that 
we would advise our clients to pay 25 cents on the dollar to anyone. 


Q I am interested in the possibility that the Department reached an 
agreement with you. What did they say and who said it? 


A All right. I think it is reflected in some of those memoranda that are 
already in evidence.*** 


The memoranda (Finding 16, supra) merely dealt with the 
reparation provisions of the Act. They do not say (or even imply 
to one who is familiar with the Act) that no disciplinary 
proceeding would be brought. This demonstrates without a doubt 
that Mr. Klein was making the unwarranted assumption that no 
disciplinary action would be brought. He was not told by Mr. 
Dimond that no disciplinary action would be brought. 


Mr. Klein admittedly was ‘‘not an expert in the Department of 
Agriculture law, or agricultural law”’ (Tr. 379). During the period 
from March 23, 1971, to June 7, 1971, when reparation complaints 
were being made to the Department (Finding 11, supra), and 
letters or documents were being sent by the Department to the 
respondent as to each complaint, Mr. Klein testified that he was 
‘“‘on the telephone with the Department of agriculture at least — 
at least twice a week”’ (Tr. 379; see, also, Tr. 349-350, 355-358, 
378-379, 484; Resp. Ex. 2). On cross-examination, Mr. Klein 
testified (Tr. 383): 
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Q Of course you might have misunderstood what they were telling you 
since you were not familiar with Department of Agriculture practice. 


A Not after that many times, no. I may have misunderstood it once, 
but I couldn’t have misunderstood it a half dozen times. 


Considering all of the facts with respect to this matter, I infer 
that Mr. Klein repeatedly misunderstood the Department’s 
statements as to the effect of a settlement of the reparation 
proceedings and made the unwarranted assumption that no 
disciplinary proceeding would be brought against respondent if 
the 25 % payment was accepted by the creditors (see Findings 15- 
17, supra). 


The respondent also failed to prove that the complainant 
delayed bringing the disciplinary proceeding until after the 25 % 
settlement was effectuated in October 1971. Although Mr. Slavin 
testified that he requested Mr. Dimond to delay bringing the 
disciplinary proceeding so as not ‘‘to upset the applecart’’ (Tr. 
468; see also, Tr. 477-478), Mr. Dimond testified just a few 
minutes later (Tr. 480), but he was asked no questions in this 
respect. 


There is no evidence in the record that the disciplinary 


proceeding would have been brought prior to the 25 % payment in 
October 1971 absent some consideration as to the effect it would 
have had on the settlement. 


The delay in the administrative process is notorious. As stated 
in F. T. C. v. J. Weingarten, Inc., 336 F.2d 687, 691 (C.A. 5), 
certiorari denied, 380 U.S. 908: 


Of course the Supreme Court and all Courts in a supervisory role are 
concerned with delay. It has recently had occasion to deplore the ‘‘nigh 
interminable’ delay in connection with some administrative agency 
proceedings. FPC v. Hunt, 1964, 376 U.S. 515, 84S. Ct. 861, 11 L.Ed.2d 
878, 886. 


The settlement in this case was effectuated in October 1971. 
The complaint was not filed until November 7, 1972, over a year 
later. 


In the similar case of In re George Steinberg & Son, Inc., supra, 
the respondent’s failure to make full payment promptly during 
the period April 1968 to May 1969 came to the Department’s 
attention on July 18, 1969 (32 Agriculture Decisions at 241), but 
the disciplinary complaint was not filed until July 1, 1970 (32 
Agriculture Decisions at 237), almost a year later. There was no 
contention in the Steinberg case of any intentional delay. 
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I cannot infer from this record (and my 25 1/2 years experience 
with the Department does not lead me to conclude) that the 
disciplinary proceeding in this case would have been initiated 
prior to the 25% payment in October 1971 absent some 
intentional delay. In short, the respondent has failed to prove that 
the Department’s intentional delay stopped the disciplinary 
action from being instituted prior to the 25 % settlement. 


But even if the respondent had proved that the disciplinary 
action would have been instituted prior to the settlement in 
October 1971 absent intentional delay, I would not regard the 
mere fact of such delay (in the absence of any affirmative 
assurances given to Mr. Klein that no disciplinary action would be 
brought) as a foundation for equitable estoppel against the 
Government, particularly where, as here Martin Hyman was 
furnishing only $60,000 in ‘‘new’’ money, which was only 8 1/2 % 
of the $710,071.79 taken from the respondent corporation by Mr. 
Hyman during the prior five to seven years. ** 


In addition, I infer that the 25 % payment would have been 
made by the respondent irrespective of any considerations as to 
the Department’s disciplinary proceeding. When Martin Hyman 
met with his attorney , Senator Tydings, for the first time, shortly 
after March 12, 1971, he agreed that he would turn over all 
available assets to the creditors. Senator Tydings advised the 
creditors’ committee at their first meeting on March 30, 1971, 
that Mr. Hyman would deliver to the creditors all available 
resources, even including his grandchildren’s bonds (Finding 8, 
supra). 


In addition, Mr. Slavin, attorney for the produce shippers, 
advised Senator Tydings on September 7, 1971, that in his 
opinion the Department would bring a disciplinary proceeding 
against the respondent irrespective of the 25 % settlement (see 
Finding 18, supra). Mr. Slavin testified: ‘I can very definitely 
and carefully pinpoint the conversation that we had on that 
September 7 date. There were certain circumstances, you see, 
which make it stand out in my mind”’ (Tr. 474). 


Senator Tydings told Mr. Slavin at the September 7, 1971, 
meeting that he wanted his client to be able to tell the Court in the 
criminal proceeding that he “‘has paid everybody to the best 


24. Where a respondent is seeking to estop the Federal Government from acting 
in its sovereign capacity, I would require the respondent to have ’’clean hands’”’ 
even if the doctrine of ‘‘clean hands” would not prevent a defendent in a private 
suit from invoking equitable estoppal. 
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extent that he could, stripping himself of every nickle he had in 
the world, even to the extent of paying people that he didn’t have 
to pay” (Tr. 462). Specifically, Mr. Slavin testified as to his 
discussion with Senator Tydings on September 7, 1971 (Tr. 462- 
463): 


It is my opinion that what we were concerned with, when I say ‘‘we were 
concerned with,”’ in this he had certainly my sympathy, was that his client 
be put into such a posture that when a criminal prosecution came about at 
sentencing he would be able to tell the court, and this he told me, this was 
the conversation between us, that his client has paid everybody to the best 
extent that he could, stripping himself of every nickle he had in the world, 
even to the extent of paying people that he didn’t have to pay, and this 
specifically came up because I suggested to him that he don’t pay some 
people. For instance, I said I am sure you can get away with [not ] paying 
the railroad and it was a very substantial amount of money and they don’t 
fall in the class of creditors as everybody else, and maybe you ought to 
forget it and see what happens. He said, no, he wanted to tell everybody 
and tell the court I didn’t have to pay those people and I did. And he did. 
And I am sure they stripped themselves of everything they had in the 
world to carry through the settlement, but that was the basis, as I 
remember it. And I don’t think there was ever any question within my 
knowledge and my discussion that the Department was going to proceed 
with the disciplinary action. 


Considering all of the circumstances in this case, I infer that (i) 


no deal was made by Mr. Dimond that a disciplinary action would 
not be brought against respondent if the shippers accepted 25 % in 
full satisfaction of their claims, (ii) Mr. Klein misunderstood Mr. 
Dimond’s statements and thought that a deal had been reached, 
and (iii) the 25% payment would have been made even in the 
absence of that misunderstanding. In these circumstances, 
equitable estoppel would not even apply against a private litigant. 


Another factual circumstance adverse to respondent’s 
argument as to equitable estoppel is the fact that Mr. Dimond 
was not a high enough official to make the decision as to whether 
or not to bring a formal disciplinary action against respondent. 


Mr. Dimond was a Branch Chief in the Fruit and Vegetable 
Division, Agricultural Marketing Service, United States 
Department of Agriculture. Authority to issue a disciplinary 
complaint was not delegated below the Director of the Fruit and 
Vegetable Division. As stated in George Steinberg and Son, Inc. 
v. Butz, 491 F.2d 988, 993 (C.A. 2), certiorari denied, 42 L.Ed.2d 
55, the ‘‘director of the Fruit and Vegetable Division, therefore, 
has the authority to administer PACA [i.e., the Perishable 
Agricultural Commodities Act] and consequently the power to 
initiate disciplinary proceedings under it.” 
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The delegation of authority to Mr. Dimond as Chief of the 
Regulatory Branch to administer the Act, ‘“{u] nder the direction 
and supervision of the Director or Deputy Director, Fruit and 
Vegetable Division,’’ expressly provides that ‘‘No authority is 
delegated hereunder to sign a moving paper (7 CFR 47.2(r)), for] 
approve the issuance of consent orders (7 CFR 47.26(b))’’ (34 F.R. 
5513). 


A “moving paper’’ is defined as ‘‘any formal complaint, 
petition, or order to show cause, by virtue of which a proceeding 
under the act is instituted.’’ 7 CFR 47.2(r). A “‘consent order”’ is 
an order entered by the Secretary in a formal disciplinary 
proceeding, based on a stipulation or agreement consenting to the 
order, having the same force and effect as an order made after oral 
hearing. 7 CFR 47.26(b). 


Accordingly, Mr. Dimond’s authority did not include the power 
to make a decision as to whether a case should be instituted, or if 
instituted, settled. “{T ] hose dealing with an agent of the United 
States must be held to have had notice of the limitation of his 
authority.”” Wilbur Nat. Bank v. United States, 294 U.S. 120, 
123-124. The “‘lack of authority in the agent is fatal to any claim 
of estoppel based upon the agent’s conduct, and *** anyone 
dealing with a government agent is held to have notice of the 
limits of his lawful authority.’’ Shotwellv. United States, 163 F. 
Supp. 907, 915 (E.D. Wash.). But see Gestuvov. District Dir. of 
U.S. Immigration & Nat. Serv., 337 F. Supp. 1093, 1099 (C.D. 
Cal.). 


It should now be well known, at least to attorneys, that a 
Government agency ‘publish [es] in the Federal Register for the 
guidance of the public *** descriptions of its central and field 
organization and the *** employees *** from whom *** the public 
may obtain information, make submittals or requests, or obtain 
decisions;”’ and ‘‘statements of the general course and method by 
which its functions are channeled and determined, including the 
nature and requirements of all formal and informal procedures 
available’ (5 U.S.C. 552(a)(1)). Where an attorney fails to 
determine whether he is discussing a matter with an official who 
has authority to make the relevant decision, the Government 
should not be estopped by an action of such official. 


Estoppel should not invest a Government employee with 
authority that his superiors were not willing to trust him with! 
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B. Equitable estoppel does not apply against the Government 
acting in its sovereign capacity. 


Even if we were to assume that the facts in this case presented a 
case for equitable estoppel, I adhere to the traditional view that 
equitable estoppel does not apply to the Government acting in its 


sovereign capacity. 


As stated in United States v. Georgia-Pacific Company, 421 
F.2d 92, 100-101 (C.A. 9):?5 


Numerous cases reflect the position that equitable estoppels may be found 
against the Government in certain situations. Thus the courts have held 
that an equitable estoppel may be found against the Government (1) if the 
Government is acting in its proprietary rather than sovereign capacity; 
and (2) if its representative has been acting within the scope of his 
authority. 

(1) While it is said that the Government can be estopped in its 
proprietary role, but not in its sovereign role, the authorities are not clear 
about just what activities are concompassed by each. In its proprietary 
role, the Government is acting as a private concern would; in its sovereign 
role, the Government is carrying out its unique governmental functions for 
the benefit of the whole public. 


Similarly, in United States v. State of Florida, 482 F.2d 205, 
209 (C.A. 5), the Court stated: 


Whether the defense of estoppel may be asserted against the United 
States in actions instituted by it depends upon whether such actions arise 
out of transactions entered into in its proprietary capacity or contract 
relationships, or whether the actions arise out of the exercise of its powers 
of government. The United States is not subject to an estoppel which 
impedes the exercise of the powers of government, and is not estopped to 
deny the validity of a transaction or agreement which the law does not 
sanction. Sanitary Dist. v. United States, 266 U.S. 405, 45 S. Ct. 176, 69 
L. Ed. 352 (1925); Utah Power & L. Co. v. United States, 243 U.S. 389, 37 
S. Ct. 387, 61 L. Ed. 791 (1916). Nor does an estoppel arise through an act 
or representation made by an officer or agent without authority to act for 
the government in the premises. Wilber Nat. Bank v. United States, 294 
U.S. 120, 55 S. Ct. 362, 79 L. Ed. 798 (1935); Jeems Bayou Fishing & 
Hunting Club v. United States, 260 U.S. 561, 43 S. Ct. 205, 67 L. Ed. 402 
(1922). 


There is, however, some support for the view that in recent 
years, ‘‘the doctrine of sovereign immunity has begun to crumble, 
and so have the rules insulating the government from estoppel.” 
Gestuvo v. District Dir. of U.S. Immigration & Nat. Serv., 337 
F. Supp. 1093, 1098 (C.D. Cal.). It has been said that estoppel 


25. See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-386; Davis, 
Administrative Law Treatise(1958 ed. and 1970 supp.), §§ 17.01-17-04. 
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now “hinges on only two considerations: estoppel is available if 
the government’s wrongful conduct threatens to work a serious 
injustice and if the public’s interest would not be unduly damaged 
by the imposition of estoppel” (id., at 1099). See, also, United 
Statesv. Lazy FC Ranch, 481 F.2d 985, 989 (C.A. 9), in which the 
Court said that — 


estoppel is available as a defense against the government if the 
government’s wrongful conduct threatens to work a serious injustice and if 
the public’s interest would not be unduly damaged by the imposition of 
estoppel. Gestuvo v. District Dir. of |. N.S., 337 F. Supp. 1093 (C.D. Cal. 
1971). This proposition is true even if the government is acting in a 
capacity that has traditionally been described as sovereign (as 
distinguished from proprietary) although we may be more reluctant to 
estop the government when it is acting in this capacity. See Georgia- 
Pacific, supra. 


I believe that the older, traditional view best protects the public 
interest and should be adhered to. I would deal with wrongful 
conduct by Government employees through disciplinary actions, 
if their conduct warrants punishment, rather than by damaging 
the public interest to any degree. 


But even if we were to apply the test set forth in the Gestuvo 
and Lazy FC Ranch cases, supra, the public interest would be 
“unduly damaged’’ by the imposition of estoppel here. The 
regulated industry watches the decisions under the Act very 
closely (through the trade press). A decision holding the 
Government estopped in the circumstances of this case would give 
new hope to potential violators in this industry which, as stated 
above, “is highly competitive, and presents many opportunities 
for sharp practice and irresponsible business conduct”’ (Zwick v. 
Freeman, supra, 373 F.2d at 116). 


For the foregoing reasons, the facts and circumstances with 
respect to the respondent’s violations should be published. 


ORDER 


Respondent has committed flagrant and repeated violations of 
§ 2 of the Act (7 U.S.C. 499b(4)). 


The facts and circumstances as set forth herein shall be 
published. 


Copies herof shall be served upon the parties. 


This Order shall become effective on May 12, 1975. 
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APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974): 


U.S.D.A. Sanction Policy * 


(No. 16,408) 


NorFo._kK BANANA DistrisuToRS, INC. v. STANDARD FruIT & STEAM- 
sHip Company. PACA Docket No. 2-3333. Decided April 8, 
1975. 


Order upon reconsideration 


Complainant pro se. 
Charles W. Nelson, Jr., San Francisco, CA, for respondent. 
David J. Christiansen, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 14, 1975, awarding reparation to 
complainant against respondent. On March 14, 1975, and for good 
reasons shown by respondent, an order was issued staying the 
order of February 14, pending the issuance of a further order in 
the proceeding, and giving respondent additional time within 
which to file a petition for reconsideration of the order of February 
14, 


Respondent filed its petition for reconsideration on March 31, 
1975, wherein it contends that the order of February 14 is in error 
in several respects. Upon reconsideration, it is concluded that the 
questions raised by the petition were sufficiently considered in the 
order of February 14, and that the order is supported by the 
evidence and the law applicable thereto. Accordingly, the petition 
is dismissed without prior service of such petition on complainant 
and the order of February 14, 1975 is reinstated, except that the 
time for payment shall be within 30 days from the date of the 
present order. 


*Excerpt omitted. 
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Copies of this order shall be served upon the parties. 


(No. 16,409) 


Joe Puiuires, Inc. v. WisiLt, Inc. t/a CowELLt AND LEwis PrRopDUCE. 
PACA Docket No. 2-3290. Decided April 16, 1975. 


Contract — breach of — Damages — measure of — Dismissal 


Where complainant breached the contract by negligence in loading the potatoes 
in issue, and respondent’s damages as a result of such breach exceeds the 
amount complainant seeks to recover from respondent, the complaint is 
dismissed. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930 as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,357.25 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Phillips, Inc. is a corporation whose 
address is 191 West Shaw Avenue, Suite 110, Fresno, California. 
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2. Respondent, Wisill, Inc., is a corporation, trading as Cowell 
and Lewis Produce, whose address is P. O. Box 1646, Madison, 
Wisconsin. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about June 9, 1973, in the course of interstate 
commerce, complainant sold to respondent one truckload of U.S. 
No. 1, size A, round white potatoes contained in 390 100 pound 
sacks, for an invoice price of $8.25 per hundredweight f.o.b., or a 
total of $3,217.50. 


4. On June 9, 1973 from 8:00 a.m. to 9:15 a.m. the potatoes 
were Federally inspected at shipping point with the following 
results in relevant part: 


Inspection point Delano, California. 

Type of Conveyance van. 

Name of applicant S. P. Lipomo Company. 
Product Round white potatoes. 

Loaders Count 390. 

Containers Type 100 pound sacks. 
Markings Penny Saver Processing. 

Softrot None 

Grade U.S. No. 1, Size A. 


Generally 18 to 3 1/2, mostly 2 1/4 to 3 1/4 in. in dia. with 40 percent or 
more 2 1/2 in. or larger. Fairly clean. Mostly moderately, some badly 
skinned, mostly well, some fairly well shaped. Defects average within 
tolerance. 


5. On June 9, 1973, complainant shipped to respondent, from 
the place of business of S.P. Lipoma Co., the potatoes covered by 
the above mentioned inspection. The potatoes were shipped in a 
van without vents or insulation with the knowledge of S.P. 
Lipoma, president of S.P. Lipoma Co. The bill of lading had the 
following notation on its face: ‘‘open all doors whenever truck is 
stopped’’. 


6. The truck arrived at respondent’s place of business in 
Rockford, Illinois, on June 13, 1973, and was Federally inspected 
on the same day at 12:10 p.m. with the following results in 
relevant part: 


Where inspected 520 Tinker St. Applicant’s parking lot. 
Kind Closed van. 
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Condition of car: Rear doors open. 


Products inspected & distinguishing marks: Long whiteP OTA TOES 
in burlap sacks “penny Saver Brand, Produce of U.S.A. California 
Potatoes, S.P. Lipoma Co. Main office Delono, California” Applicant 
states manifested as 390 sacks. 

Condition of load and containers: Through cross wise load; 1 to 3 rows, 4 to 
5 layers. All sacks show 1 to 2 wet spots from approximately 8 inches 
diameter to entire sack. 


Temperature of product: At rear doors: Top 100°F. Bottom 92°F. Near 
1/2 length: Top 80°F. 3rd layer down 90°F. At front of trailer: Top 85 °F. 
Third layer down 90°F. 


Condition. Soft rot ranges from 35 to 100 % average 62 % Slimy Soft Rot in 
various stages, mostly advanced, remainder of stock firm. 

7. Respondent arranged to have the load of potatoes handled 
by a potato processor, Fisher Food Products Co., Rockford, IIl., 
which subsequently accounted to respondent for 87 bags of 
potatoes at $8.25 per hundredweight which was the invoice price. 
Fisher remitted $860.25 to respondent after deducting $75.00 to 
cover the cost of dumping 313 bags of potatoes. Respondent 
remitted the $860.25 to complainant. 


8. An informal complaint was filed September 6, 1973, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted the potatoes 
under protest. Respondent in its answer did not deny this 
allegation, and although respondent’s buyer Walt Hanson stated 
in a letter attached to the answering statement that respondent 
rejected the load, there is no sworn statement from respondent so 
stating. We conclude that the potatoes were accepted by respond- 
ent. 


The dispute between the parties revolves around the question of 
who should be held responsible for the transportation of the 
potatoes in the unventilated and uninsulated truck. Complainant 
seeks to rely upon the f.o.b. terms of the sale. Under such terms 
responsibility for deterioration in transit generally rests upon the 
buyer. Complainant in addition disclaims responsibility for 
securing the truck. Respondent also disclaims responsibility for 
securing the truck and the record does not disclose any express 
agreement by the parties as to who was to be responsible for 
securing transportation. It is clear from prior decisions of the 
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Secretary that f.o.b. terms do not relieve a seller from liability for 
damage resulting in transit as a result of the negligence of the 
seller. Furthermore it has been held that there is an implied 
warranty that reasonable care and judgment will be used in 
selecting the transportation service and issuing instructions to 
the carrier on the part of the shipper. See A. Levy & J. Zentner 
Co.v. Leef-Brandt Co., 21 A.D. 179 (1962). In addition the record 
discloses that the subject potatoes were loaded at the place of 
business of S.P. Lipoma Co., which was obviously acting on 
behalf of the complainant in so loading the potatoes. The 
complainant has submitted as an exhibit to the complaint, a letter 
from the president of S.P. Lipoma Co., Mr. S. P. Lipoma, stating 
that Mr. Lipoma specifically recalled the loading of the truck in 
question. This letter discloses that Mr. Lipoma had clear 
knowledge of the inadequacy of the truck for the shipment of the 
potatoes, but due to the assurances of the truck driver that the 
trip would take less than three days, that the van would not be 
allowed to remain stationary in the sun, and that the doors would 
be propped open at every opportunity, he allowed the potatoes to 
be shipped in the truck. In the absence of an express agreement 
between the parties placing responsibility for securing trans- 
portation upon someone other than the shipper and in view of the 


fact that complainant’s agent S.P. Lipoma Co., had the last 
opportunity to refuse to ship the potatoes on what was clearly 
inadequate transit facilities, we find that the damage to the 
potatoes was the result of the complainant’s negligence in loading 
the potatoes on such facilities and that complainant therefore 
breached the contract of sale. 


Respondent having accepted the potatoes is liable to the 
complainant for the contract price thereof less damages resulting 
from complainant’s breach. The measure of damages for seller’s 
breach of contract is the difference between the value the potatoes 
would have had if they had been as warranted and the actual value 
of the potatoes delivered to the buyer. In absence of other 
evidence we will accept the f.o.b. contract price plus freight as the 
value of potatoes meeting contract requirements. The freight on 
this transaction was $2.50 per sack or a total of $975.00 for the 
390 sacks of potatoes. Therefore we find that the value of the 
potatoes had they met contract requirements was $4,192.50. For 
the value of the potatoes actually delivered we will accept the 
$935.25 less $75 (see Finding of Fact 7) paid by Fisher Food 
Products. We find that, in view of the severely deteriorated 
condition of the potatoes (see Finding of Fact 6) and the large 
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number of sacks which were dumped, the proceeds paid by Fisher 
Food Products or $860.25, reasonably reflects the value of the 
potatoes received. Respondent’s damages therefore equal 
$4,192.50 less $860.25 or $3,332.25. Since this amount exceeds 
the $2,357.25 sought to be recovered by complainant the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,410) 


In re Bux Koustenis & Co., Inc. PACA Docket No. 2-3560. 
Decided April 17, 1975. 


Purchase prices — failure to pay — Wilful, flagrant and repeated violations — 
Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable agricultural commodities pur- 
chased and received in commerce, in 257 transactions as found herein, re- 
spondent’s license as a registrant under the Act is revoked. 


David Christianson, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on December 9, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that Respondent purchased, received 
in interstate and foreign commerce, and accepted 257 lots of fruits 
and vegetables, all being perishable agricultural commodities, 
from 16 sellers, but failed to make full payment promptly of the 
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agreed purchase prices, or adjusted prices, thereof, to the sellers 
in the amount of $57,360.34. 


A copy of the Complaint was served upon Respondent on 
December 11, 1974, which Complaint has not been answered. The 
time for the filing of an answer having run, and upon the motion 
of the Complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further 
investigation or hearing, pursuant to Section 47.30(c) of the Rules 
of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Bill Koustenis & Co., Inc., is a District of 
Columbia corporation, whose last known mail address is 101 R 
Street S.W., Washington, D.C. 20024. 


2. Pursuant to the licensing provisions of the Act, License No. 
192522 was issued to Respondent on June 19, 1961, was renewed 
annually, and next is subject to renewal on or before June 19, 
1975. However, this license was suspended automatically at the 
close of business on July 30, 1974, pursuant to the provisions of 


Section 7 of the Act (7 U.S.C. 499g), when Respondent failed to 
satisfy a reparation issued against it on June 24, 1974, in PACA 
Docket No. 2-3375 (83 A.D. 885). 


3. As set forth more fully in the Complaint, during the period 
October, 1969 through April, 1974, Respondent purchased, 
received in interstate and foreign commerce, and accepted 257 lots 
of fruits and vegetables, all being perishable agricultural 
commodities, from 16 sellers, but failed to make full payment 
promptly of the agreed purchase prices, or adjusted prices, 
thereof, totaling $57,360.34. 


4. Some of the sellers listed in paragraph 3 of the Complaint 
filed formal reparation complaints against Respondent. As a 
result of these complaints, the Judicial Officer issued reparation 
awards against Respondent as set forth below: 

PACA Docket 
Seller No. Date Issued Amount 
W. Charles Heit- 2-3375 June 24, 1974 $36,388.79 
muller Co., Inc. (33 A.D. 885) 

Washington, 

D.C. 

SolSalins,Inc. 2-3440 August 15, 1974 $336.50* 

Washington, 

* Default order reflects $336.50 whereas transactions reflect $326.50. 
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D.C. eA W.) 

National Produce 2-3504 October 16, 1974 $751.25 
Co., Inc. (BS Pe ne 

Washington, 

D.C. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 257 transactions as set forth in paragraph 3 of the 
Complaint constitute willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within thirty days 
after service as provided in Sections 47.37 and 47.39 of the 
amended Rules of Practice (7 CFR 47.37, 47.39; 38 F.R. 30444). 


This Order shall take effect on the 11th day after this decision 
becomes final.* 


This Decision and Order shall be published and copies hereof 
shall be served upon the parties. 


(No. 16,411) 


LAMANTIA-CULLUM-CoLLIER & Co., Inc. v. Bert P. CaAsTILLe. 
PACA Docket No. 2-3270. Decided April 21, 1975. 


Consignment — nonperformance of sales — Dumping absent evidence of — 
Reparation 


Where respondent accepted the onions on consignment and failed to properly 
and promptly resell them and pay the net proceeds thereof to complainant, 


* The Decision and Order became final April 17, 1975.--Ed. 
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respondent is liable to complainant for the market value of said onions in 
the amount of $1,287.68 for which reparation is awarded complainant. 


Complainant pro se. 
Armand J. Brinkhaus, Sunset, La., for respondent. 
David J. Christianson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,287.68 in 
connection with a shipment involving one truckload of onions in 
interstate commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the verified formal complaint was 
served upon respondent, which filed a verified answer thereto, 
denying liability to complainant. 


Since the amount claimed as damages does not exceed 
$3,000.00, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure, the pleadings of the parties, being verified, are 
automatically a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, complainant 
and respondent, respectively, were given the opportunity to 
submit additional evidence by means of an opening and an 
answering statement. Complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed a 
statement in reply. Neither party submitted a brief. 


After the conclusion of the shortened procedure a supplemental 
report of investigation was filed by the Department and 
subsequently served upon the parties. Respondent filed an 
affidavit in rebuttal to the supplemental report of investigation,. 
and such affidavit was then served upon complainant. 


FINDINGS OF FACT 


1. Complainant, LaMantia-Cullum-Collier & Co., Inc., is a 
corporation whose address is P.O. Box 974, Weslaco, Texas. 
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2. Respondent, is an individual, Bert P. Castille, whose 
address is P. O. Box 55, Sunset, Louisiana. At the time of the 
transaction involved herein, respondent was not licensed, but was 
subject to license under the Act. Respondent subsequently 
submitted an application for a license, which license was thereby 
issued on September 24, 1973, and remains in effect. 


3. On or about August 14, 1973, in the course of interstate 
commerce, complainant by oral contract sold and shipped via 
truck (Cannon Bros. Trucking, license tag B-69879 No. Car.) from 
Dimmitt, Texas, to respondent at Sunset, Louisiana, one 
truckload (consisting of 503 units of 80-pound bags, or 40,240 
pounds) of onions at an agreed price of $3.20 per hundredweight, 
or $1,287.68, delivered Sunset, Louisiana. 


4. The freight charge for this truckload of onions was prepaid 
by complainant. 


5. Upon arrival of the truckload of onions at destination 
(Sunset, Louisiana) on August 15, 1973, complainant and 
respondent mutually agreed that respondent would handle this 
particular truckload of onions on consignment and for 
complainant’s account. 


6. Respondent has made no payment to complainant in 
connection with this transaction. 


7. A formal complaint was filed on February 15, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute concerning the fact that the parties herein 
entered into an oral contract on or about August 14, 1973, 
whereby complainant sold and shipped one truckload of onions to 
respondent on a delivered basis. There is also no dispute 
concerning the fact that upon arrival of the truckload of onions at 
destination (Sunset, Louisiana) on August 15, 1973, complainant 
and respondent mutually agreed to rescind the original contract of 
purchase and sale, and further agreed that respondent would 
handle this particular truckload of onions on consignment and for 
complainant’s account. 


Having accepted and agreed to handle the truckload of onions 
involved herein on consignment and for complainant’s account, it 
was the duty of respondent to promptly and properly resell the 
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onions, to render an accounting to complainant concerning such 
resale, and to pay over to complainant the net proceeds thereof. 
Jack Klein v. Wallace M. Ruark, 15 A.D. 510. Respondent, 
however, has failed to pay complainant any monies in connection 
with this consigment transaction. Respondent, as its defense, 
takes the position that its nonperformance was excused due to the 
fact that the onions arrived in such a deteriorated condition that 
they were a health hazard and totally unfit for any purpose. 
Respondent alleges that it was thus unable to sell the onions, 
which were ultimately dumped on or about August 23, 1973. 


Aside from its allegation to this effect, respondent offers little, 
if any, evidence of probative value substantiating the necessity 
for the destruction of the produce, or the fact that such 
destruction was in fact accomplished. Despite the fact that 
§ 46.23 of the Department’s regulations (7 CFR 46.23, ‘‘Evidence 
of Dumping’’) deals at some length with the procedures by which 
reasonable cause for the destruction of produce may be 
established, respondent availed itself of none of these. 
Accordingly, we conclude that respondent has failed to establish, 
by a preponderance of the evidence, the necessity for or the actual 
dumping of these onions, and, therefore, is liable to complainant 
for the market value of these onions at Sunset, Louisiana, on 
August 15, 1973. 


With respect to such market value, official notice may be taken 
of relevant quotation from applicable Federal Market News 
Service reports. Artco Distributors, inc. v. Mandell, Spector, 
Rudolph Co., 24 A.D. 1155. However, no market report is issued 
for Sunset, Louisiana, and the report for New Orleans, Louisiana, 
for August 15, 1973, contains no quotations for U.S. No. 2 onions 
of this type. 


The evidence contained in the supplemental report of 
investigation, prepared by the Department, tends to show that 
the market value of similar onions at the time involved herein 
would have been worth at least the delivered contract price, or 
¢°.20 per hundredweight. We do not think any greater value is 
justified by the evidence, however, since complainant admits (see 
Report of Investigation, Exhibit No. 2) that complaint was made 
by respondent concerning decay in these onions on arrival at 
destination, and since complainant in effect limits its request for 
damages in the formal complaint to this ammount. 


Respondent’s failure to pay complainant the market value of 
these onions, totaling $1,287.68, is in violation of section 2 of the 
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Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,287.68, with interest thereon at 
the rate of 8 % per annum from September 1, 1973, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,412) 


In re Maine Potato Growers, Inc. PACA Docket No. 2-2981. 
Decided April 23, 1975. 


Evidence — unsigned copies of inspection certificates — Misbranding — 
License suspension — Civil penalties not imposed by Judicial Officer 


Copies of Federal inspection certificates, some of which did not show the signa- 
ture of the Inspector, constituted prima facie evidence that respondent’s 
potatoes were misbranded as U.S. No. 1. 


Where respondent shipped 14 loads of misbranded potatoes in 4 years, after re- 
peated warnings from the Department, its license will be suspended for 60 
days notwithstanding the fact that the 14 violations were a small percent- 
age of its 10,000 shipments during the 4 years. 


The administrative officials, but not the Judicial Officer, have the authority to 
consent to a monetary penalty in lieu of a license suspension. 


Dennis Becker, for complainant. 
Joseph B. Goldman, Washington, D.C., for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding initiated under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a, 
et seq.), hereafter called the ‘‘Act,’’ for alleged violations of § 2(5) 
of the Act (7 U.S.C. 499b(5)). 


The complaint was filed on May 24, 1973, and alleged that 
respondent sold and shipped in interstate commerce 17 lots of 
potatoes which were misrepresented by mark as “U.S. No. 1” 
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grade when, in fact, they were not ‘‘U.S. No. 1” grade at the time 
they were shipped, and one lot which was misrepresented by mark 
as to weight at the time of shipment. The complaint further 
alleged that the acts of respondent in selling and shipping the 18 
lots of misbranded potatoes constituted wilful, repeated and 
flagrant violations of § 2(5) of the Act (7 U.S.C. 499b(5)). 
Complainant requested that respondent’s license be suspended for 
a period of 60 days for such violations pursuant to § 8(a) of the 
Act (7 U.S.C. 499h(a)). 


On June 18, 1973, respondent answered the complaint, 
admitted that it had shipped the 18 lots in question and that 
Federal inspections at destination revealed misbranding. 
Respondent denied, however, that it violated the Act at time of 
shipment, and further contended that the alleged violations did 
not constitute wilful, repeated or flagrant violations of the Act. 
On November 6, 1973, respondent’s answer was amended to deny 
that misbrandings did, in fact, exist (Tr. 15). 


An oral hearing was held on November 6, 7, and 8, 1973, before 
Administrative Law Judge John A. Campbell (now Acting Chief 
Administrative Law Judge) at Presque Isle, Maine. Dennis 
Becker and John H. Vetne, Office of the General Counsel, United 


States Department of Agriculture, represented complainant. 
William R. Flora, Attorney, of Presque Isle, Maine, represented 
respondent. 


The Administrative Law Judge filed an Initial Decision on 
October 3, 1974, in which he found that the respondent wilfully, 
repeatedly and flagrantly violated the Act by shipping mis- 
branded potatoes on 14 occasions' during 1970-1973, notwith- 
standing warnings given to respondent by the Regulatory 
Branch, Fruit and Vegetable Division, United States Department 
of Agriculture, after each of the 18 alleged violations. 


The Administrative Law Judge found that one shipment of 
potatoes was misbranded because it was of short weight and the 
other 13 because of permanent grade defects. He found that 12 of 
the 13 shipments that were misbranded because of permanent 
grade defects failed to meet the criteria for U.S. No. 1 potatoes 
because of ‘external grade defects’’ (as distinguished from 
“internal grade defects’), most frequently because of cuts and 


1. The complainant abandoned the allegations as to two alleged violations 
(subparagraphs (d) and (l) of paragraph 3 of the complaint), and the 
Administrative Law Judge found in respondent’s favor as to two other alleged 
violations (subparagraphs (e) and (q) of paragraph 3 of the complaint). 
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bruises. As to all of the 14 misbranded shipments, the Ad- 
ministrative Law Judge found that the defects ‘“‘were present 
and could have been observed at shipping point’’ (Initial Decision, 
p. 22). 


The Administrative Law Judge issued an Order which, if 
adopted on appeal, would suspend the respondent’s license under 
the Act for 60 days. 


On December 6, 1974, the respondent appealed to the Judicial 
Officer, to whom final administrative authority to decide cases 
under the Act has been delegated (37 F.R. 28475; 38 F.R. 
10795). '* Oral argument before the Judicial Officer was held on 
April 11, 1975. Respondent was represented on appeal by Joseph 
B. Goldman, Esq., of Morison, Murphy, Abrams & Haddock, 
Washington, D.C. 


The respondent contends on appeal that copies of Federal 
inspection certificates received without objection at the 
administrative hearing were insufficient evidence to establish a 
prima facie case as to the grade of the potatoes involved in this 
proceeding; that copies of six of the Federal inspection certificates 
were of no probative value because they were not signed; that any 
violations committed were not flagrant or wilful; that a 60-day 


suspension is not appropriate in this case; that the Department is 
trying to compel respondent to obtain compulsory inspection at 
shipping point when it has no statutory authority to compel such 
action; and that if any violations were established, a civil penalty 
would be the appropriate sanction rather than a license sus- 
pension. 


RELEVANT STATUTORY PROVISIONS 


Section 2 of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499b) provides: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce — 


la. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years’ as 
administrator of the Packers and Stockyards Act regulatory program). 
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(5) For any commission merchant, dealer, or broker to misrepresent by 
word, act, mark, stencil, label, statement, or deed, the character, kind, 
grade, quality, quantity, size, pack, weight, condition, degree of maturity, 
or State, country, or region of origin of any perishable agricultural 
commodity received, shipped, sold, or offered to be sold in interstate or 
foreign commerce; 


Whenever the ‘‘Secretary determines * * * that any commission 
merchant, dealer, or broker has violated any of the provisions of 
section 499b of this title [i.e., § 2 of the Act] * * * the Secretary 
may * * * by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the 
license of the offender” (7 U.S.C. 499h(a)). 


The “‘Secretary may make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this chapter 
** (7 U.S.C. 4990). 


Section 14 of the Act provides (7 U.S.C. 499n(a)): 


§ 499n. Inspection of perishable agricultural commodities. 


(a) Employment of inspectors; fees and expenses; inspection certificate 
as evidence. 


The Secretary is authorized, independently and in cooperation with 
other branches of the Government, State, or municipal agencies and/or 
any person, whether operating in one or more jurisdictions, to employ 
and/or license inspectors to inspect and certify, without regard to the 
filing of a complaint under this chapter, to any interested person the class, 
quality, and/or condition of any lot of any perishable agricultural 
commodity when offered for interstate or foreign shipment or when 
received at places where the Secretary shall find it practicable to provide 
such service, under such rules and regulations as he may prescribe, 
including the payment of such fees and expenses as will be reasonable and 
as nearly as may be to cover the cost for the service rendered: * * * And 
provided further, That official inspection certificates for fresh fruits and 
vegetables issued by the Secretary of Agriculture pursuant to any law 
shall be received by all officers and all courts of the United States, in all 
proceedings under this chapter, and in all transactions upon contract 
markets under Commodities Exchange Act as prima-facie evidence of the 
truth of the statements therein contained; 


RELEVANT PROVISIONS OF THE REGULATIONS 


The administrative regulations in effect from 1958 until 
September 1, 1971, provided (7 CFR 51.1541; 51.1547, 51.1554; 
Comp. Ex. 1): 
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§ 51.1541 U.S. No. 1.‘‘U.S. No. 1” consists of potatoes of one variety 
or similar varietal characteristics which are fairly well shaped; which are 
not frozen; and which are free from freezing injury, blackheart, late blight, 
southern bacterial wilt, ring rot, soft rot or wet breakdown, and free from 
damage caused by dirt or other foreign matter, sunburn, greening, second 
growth, growth cracks, air cracks, hollowheart, internal discoloration, 
external discoloration, shriveling, sprouting, scab, dry rot, rhizoctonia, 
dried stems, insects, larvae, worms, other disease, or mechanical or other 
means. (See § 51.1546.) 


(a) Size. Unless otherwise specified, the diameter of each potato shall 
be not less than 1-7/8 inches. (See § 51.1545.) 


(b) Tolerances for defects. In order to allow for variations, other than 
size, incident to proper grading and handling, not more than a total of 11 
percent, by weight, of the potatoes in any lot may fail to meet the require- 
ments of this grade: Provided, That included in this amount not more than 
the following percentages shall be allowed for the defects listed: 


(1) 6 percent for potatoes having external defects; and, 


(2) 5 percent for potatoes which are damaged by hollowheart, 
internal discoloration or other internal defects: And provided 
further, That included in the above tolerances for external and 
internal defects not more than 3 percent shall be allowed for potatoes 
which are frozen or affected by southern bacterial wilt, ring rot, late 
blight, soft rot or wet breakdown, including therein not more than 1 
percent for potatoes which are frozen or affected by soft rot or wet 
breakdown. (See § 51.1547.) 


*** 


§ 51.1547 Application of Tolerances. 


(a) The contents of individual packages in the lot, based on sample 
inspection, are subject to the following limitations: Provided, That the 
averages for the entire lot are within the tolerances specified for the grade: 


(1) For packages which contain more than 15 pounds, when a 
tolerance of 10 percent or more is provided, individual packages in 
the lot shall have not more than one and one-half times the tolerance 
specified, and when a tolerance of less than 10 percent is provided, 
individual packages in the lot shall have not more than double the 
tolerance specified * * * and, 


(2) For packages which contain 15 pounds or less, individual 
packages in the lot are not restricted as to the percentage of defects 
and off-size * * *. 


** * 


§ 51.1554 Damage. ‘‘Damage’’, unless otherwise specifically defined in 
this section, means any defect which materially affects the edible or 
shipping quality, or the internal or external appearance of the individual 
potato, or any external defect which cannot be removed without a loss of 
more than 5 percent of the total weight of the potato including peel 
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covering the. defective area. Any one of the following defects, or any 
combination of defects the seriousness of which exceeds the maximum 
allowed for any one defect, shall be considered as damage: 


*** * 


(p) Mechanical or other means when cuts, shatter bruises or other 
bruises, punctures, or other injuries materially affect the appearance 
of the potato or cannot be removed without a loss of more than 5 
percent of the total weight of the potato including peel covering the 
defective area. 


The administrative regulations as amended effective September 
1, 1971, provide (7 CFR 51.1541; 51.1546; 51.1547; 51.1560; 
51.1564; Comp. Ex. 2): 


§ 51.1541 U.S. No. 1.“‘U.S. No. 1” consists of potatoes which meet the 
following requirements: 


(a) Similar varietal characteristics; 
(b) Firm; 
(c) Fairly clean; 
(d) Fairly well shaped; 
(e) Free from: 
(1) Freezing; 
(2) Blackheart; 
(3) Late blight, southern bacterial wilt and ring rot; and 
(4) Soft rot and wet breakdown. 
(f) Free from damage by any other cause. See §§ 51.1564 and 
51.1565. 
(g) Size. Not less than 1-7/8 inches in diameter, unless otherwise 
specified in connection with the grade. 
(h) For tolerances see § 51.1546. 


-_** 


§ 51.1546 Tolerances. In order to allow for variations incident to proper 
grading and handling in each of the foregoing grades, the following 
tolerances, by weight, are provided as specified: 


*“** 


(a) For defects — 


(2) U.S. No. 1. A total of 8 percent for potatoes in any lot which 
fail to meet the requirements for the grade: Provided, That included in this 
tolerance not more than the following percentages shall be allowed for the 
defects listed: 


(i) 5 percent for external defects; 
(ii) 5 percent for internal defects * * *, 
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*** 


§ 51.1547 Application of tolerances. Individual samples shall have not 
more than double the tolerances specified, except that at least one 
defective and one off-size potato may be permitted in any sample * * *. 


*** 


§ 51.1560 Damage. 

“Damage’”’ means any defect, or any combination of defects, which 
materially detracts from the edible or marketing quality, or the internal or 
external appearance of the potato, or any external defect which cannot be 
removed without a loss of more than 5 percent of the total weight of the 
potato. See Tables III and IV. 


§ 51.1564 External defects. 
“External defects” are defects which can be detected externally. 
However, cutting may be required to determine the extent of the injury. 
Some external defects are listed in Table III. 


TABLE III — EXTERNAL DEFECTS 


Damage 


or 
Defect When materially When removal 
detracting from causes loss of more 
appearance of than 5 percent of 
potato total weight of potato 


ws 


Air cracks 
Bruises X x 
Dirt 

Enlarged lenticels 
External discoloration 
Flea Beetle injury 
Greening 

Rhizoctonia 

Scab, pitted 

Scab, russet 

Scab, surface 


sm KK MK PS 


hen more than 5 percent 
of surface affected 
Sunburn a7 
Second growth 
Growth cracks 


ms 


FINDINGS OF FACT 


The findings of fact in this Decision are taken verbatim from 
the Initial Decision filed by the Administrative Law Judge. 


1. Respondent, Maine Potato Growers, Inc. (hereafter called 
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respondent), is a farmer cooperative and corporation organized 
and existing under the laws of the State of Maine, whose address 
is P.O. Drawer 271, Presque Isle, Maine. Pursuant to licensing 
provisions under the Act, License No. 57854 was issued to 
respondent on December 10, 1938. This license has been renewed 
annually, is presently in effect, and is next subject to renewal on 
December 10, 1974. 


The respondent for many years had enjoyed ‘‘4x ratings”’ in the 
trade publications, known as the Blue Book and the Red Book, 
which ratings are classified as exceptional. 


2. Respondent is a taxable corporation with about 600 
members. Its purchasing department includes a farm machinery 
department, a petroleum department, an electric shop, a 
hardware store, and a bag factory. Its marketing department 
involves potatoes, oats, and milk. Its potato marketing operation 
is similar to that of any other potato sales organization in 
Aroostock County, Maine, and it ships between 2000-3000 
shipments of potatoes per year. During the four-year crop period 
covered by the complaint respondent shipped 10,516 cars and 
trucks of potatoes. Its basic method of operation is to buy 
potatoes from a grower or loader with grade guaranteed to 


destination. Respondent generally takes title to the potatoes 
when they are loaded in the conveyance. It ships them to and 
invoices the buyer. It buys potatoes from between 200-300 
suppliers and sells, or otherwise provides them with bags bearing 


”” 


the name ‘‘Maine Potato Growers, Inc.’’ and the designation 
“U.S. No. 1’’. Respondent trades U.S. No. 1 potatoes as a matter 
of course. Approximately 30 percent of respondent’s contracts 
with its suppliers are made on a future sales basis, and about 70 
percent on a cash basis. 


3. Pertinent portions of the United States Standards for U.S. 
No. 1 Grade Potatoes (7 CFR 51.1540 et seq.) which were in effect 
from July 15, 1958 to September 1, 1971, read as follows: 


§ 51.1541 U.S. No. 1. 


*** 


(b) Tolerances for Defects. In order to allow for variations, other than 
size, incident to proper grading and handling, not more than a total of 11 
percent, by weight, of the potatoes in any lot may fail to meet the re- 
quirements of this grade: Provided, That included in this amount not more 
than the following percentages shall be allowed for the defects listed: 


(1) 6 percent for potatoes having external defects; and, 
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(2) 5 percent for potatoes which are damaged by hollow heart, 
internal discoloration or other internal defects: 


se 


§ 51.1547 Application of Tolerances. 


(a) The contents of individual packages in the lot, based on sample 
inspection, are subject to the following limitations: Provided, That the 
averages for the entire lot are within the tolerances specified for the grade: 


(1) For packages which contain more than 15 pounds, when a 
tolerance of 10 percent or more is provided, individual packages in the lot 
shall have not more than one and one-half times the tolerances specified, 
and when a tolerance of less than 10 percent is provided, individual 
packages in that lot shall have not more than double the tolerance speci- 
fied, 


(2) For packages which contain 15 pounds or less, individual 
packages in the lot are not restricted as to the percentage of defects and off 
Gee 


4. The following are shipments by respondent of potatoes, in 
containers marked ‘‘U.S. No. 1”’ from the State of Maine, which 
failed to meet the requirements for U.S. No. 1 grade (finding of 


fact 3) upon federal inspection at destination: 


Approximate 
Date of Inspection Type Failure to 
Shipment Date Place Container Grade 
a.*Jan. 12, 1970 Jan. 16, Pitts., Five 10 lb. External grade defects 
1970 Pa. paper bags ranging from 3% to 15% 
in master in most bags, in a few 
sacks bags none, average 8 % 
. Apr. 24, 1970 May 7, Boston, 50 lb. paper External grade defects 
1970 Mass. bags ranging from 7% to 19%, 
average 13 % 
. Dec. 11, 1970 Dec. 14, Medford, 50 lb External grade defects 
1970 Mass. bags ranging from 6 to 16%, 
average 10% 
. Apr. 6, 1971 Apr.7, Medford, 50 lb External grade defects 
1971 Mass. bags ranging from 9 to 16%, 
average 12 % 
. May 8, 1971 Mayil, Medford, 50 lb External grade defects 
1971 Mass. bags ranging from 4 to 19%, 
average 9 % 
. May 10, 1971 May 12, Cambridge, 50 lb External grade defects 
1971 Mass. bags ranging from 7 to 29%, 
average 14% 


2. Excluding the abandoned allegations of paragraph 3 of the complaint 


(subparagraphs (d) and (1)), the shipments listed herein and in finding 6 infra, 
ae 
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5. Pertinent portions of the United States Standards for U.S. 
No. 1 Grade Potatoes (7 CFR 51.1540 et seq.) which were in effect 
since September 1, 1971, as amended February 5, 1972, read as 
follows: 


§ 51.1546 Tolerances. 


In order to allow for variations incident to proper grading and 
handling in each of the foregoing grades, the following tolerances, by 
weight, are provided as specified: 


*** 


(a) (2)U.S. No. 1. A total of 8 percent for potatoes in any lot which 
fail to meet the requirements for the grade: Provided, That included in this 
tolerance not more than the following percentages shall be allowed for the 
defects listed: 

e (i) 5 percent for the external defects; 
(ii) 5 percent for internal defects; .... 


§ 51.1547 Application of tolerances. 


Individual samples shall have not more than double the tolerances 
specified, except that at least one defective and one off-size potato may be 
permitted in any sample... . 


6. The following are shipments by respondent of potatoes in 
containers marked ‘‘U.S. No. 1” from the State of Maine, which 
failed to meet the requirements for U.S. No. 1 grade (finding of 
fact 5) upon federal inspection at destination: 


Approximate 
Date of Inspection Type Failure to 
Shipment Date Place Container Grade 
h. Nov. 30, 1972 Dec.4, Youngstown,Five 10 lb. External grade defects 
1972 Ohio paper bags in ranging from 5 to 18%, 
master sacks average 10% 
i. Jan. 26, 1973 Jan. 30, Camden, 50 lb. paper Internal grade defects 
1973 N.J. bags ranging from 3 to 13%, 
average 6 %; external 
grade defects average 5 % 
j. Jan. 19, 1973 Jan.22, Syracuse, 50 lb. paper External grade defects 
1973 N.Y. sacks ranging from 10 to 28 %, 
3% in many sacks, 
average 12 % 
m. Mar. 19, 1973 Mar. 22, Bronx, 50 lb. paper External grade defects 
1973 N.Y. bags ranging from 4 to 12%, 


average 8 % 
re 


are prefixed by the letters ‘‘a” through “j” and ‘‘m”’ through ‘‘r’”’ and correspond 
to the lettered subparagraphs of paragraph 3 of the complaint. Finding 7, infra, 
relates to paragraph 3 (k) of the complaint. 
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Approximate 
Date of Inspection Type Failure to 
Date Place Container Grade 
. Apr. 9, 1973 Apr. 12, Bronx, 50 Ib. paper External grade defects 
1973 N.Y. bags ranging from 10 to 14%, 
average 12 % 
. Apr. 14, 1973 Apr. 17, Cambridge, 50 lb. paper External grade defects 
1973 Mass. bags ranging from 2 to 8 % 
in most samples, 12 to 
14 % in some samples, 
average 7 % 
. Apr. 16, 1973 Apr. 20, Cambridge,50 lb. paper External grade defects 
1973 Mass. bags, tops ranging from 5 to 15%, 
tied with wire average 9 % 
bands 
. May 7, 1973 May8, Bronx, Five 10 lb. __ Internal grade defects 
1973 N.Y. paper bags in ranging from 5 to 22% 
master in most samples, none 
containers in many samples, 
average 9 % 
. May 14, 1973 May 15, Boston, 50 lb. paper External grade defects 
1973 Mass. bags ranging from 4 to 11%, 
average 7 % 

7. On or about March 14, 1973, respondent shipped from Maine 
to G&T Terminal Packaging Co., Inc., Bronx, New York, a load 
of potatoes in paper bags printed ‘‘U.S. No. 1, 50 lbs. Net’’. As 
revealed by the Federal inspection certificate covering an 
inspection made in Bronx, New York on March 14, 1973, the 
potatoes failed to meet the net weight printed on the bags in that 
the gross weight ranged from 46 to 51 lbs. average 48.25 lbs. per 
bag, with 78 % of bags under 50 lbs., and 54 % of bags under 48.25 
Ibs. The average weight of the bags exceeded the 2 % tolerance of 
shrink (weight loss) allowed by the Department. 


8. Following every shipment in findings 4, 6, and 7 the 
Regulatory Branch, Fruit and Vegetable Division, notified the 
respondent by telegram and/or letter that the shipments of 
potatoes were misbranded in violation of the Act. The Agency 
generally requested respondent to explain how the violation 
occurred and what corrective action was to be taken to prevent a 
recurrence. In each case respondent replied to the notification and 
inquiry and either denied responsibility for the shipment, or 
indicated that the matter had been rectified via repackaging, 
regrading, obliteration of Grade markings, returned to grower, 
etc. Further respondent generally indicated that the alleged 
misbranding was unintentional, had occurred because of an 
inadvertance by the grower, the grower’s failure to have a 
shipping-point inspection, etc. 
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In addition, the Regulatory Branch by letter dated May 3, 1971 
further notified respondent that repeated misbranding violations 
had been reported, and suggested Federal inspections at shipping 
points, or an omission of grade markings on sacks, if Federal 
inspections were not obtained. Respondent’s reply of May 19, 
1971, outlined a program to avoid future violations, i.e., 
continuing to urge loaders to have shipping point inspections, and 
continuing to use a lower, non-U.S. grade marking on potatoes of 
doubtful quality. 


In its letter of April 19, 1973, regarding the shipment referred 
to in Finding 60, the Regulatory Branch referred to its letter of 
May 3, 1971, as well as respondent’s reply thereto, and further 
noted that due to continuing violations, respondent’s mis- ‘ 
branding record would be reviewed and disciplinary action 
considered. Respondent’s reply of April 26, 1973 indicated that its 
employees were continuing to stress to its loaders the importance 
of loading only potatoes meeting the grade specified, and that 
loaders who did not comply would be dropped. 


9. In every shipment referred to in findings 4, 6 and 7 respond- 
ent offered for sale, sold and shipped the potatoes in interstate 
commerce. Further it had title to the potatoes when they were 
shipped and arranged for their transportation. 


10. Permanent grade defects, or quality factors, are defects 
present in potatoes at the point of origin or shipment and do not 
progress in transit or storage. These defects may be internal or 
external. Examples of the most common external permanent 
grade defects found in the various lots of potatoes described in 
findings 4 and 6 are cuts and bruises which often occur at harvest 
time, especially with the use of mechanical harvesters. Cold 
potatoes are particularly susceptible to cuts and bruises. 
“Sunburn” or “greening’’ occurs where potatoes are exposed to 
sun light after they have been dug out of the ground and left on 
the field for a period of time, or when they are similarly exposed to 
light for a long period of time on loading platforms. Growth 
cracks and misshapen potatoes occur while the potatoes are 
growing. 


Hollow Heart, an internal permanent defect, occurs through 
irregular, or too rapid growth of the potatoes. 


Permanent grade defects appear on a Federal inspection 
certificate under the ‘‘Quality’’ heading. Defects which are not 
permanent, or those which may progress in transit or storage, are 
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listed as ‘‘Condition’’ on a Federal inspection certificate. Fresh 
bruising, air cracks, and freezing injury are examples of condition 
factors. Condition factors are not considered in determining a 
misrepresentation. 


11. Federal Inspectors are instructed to inspect perishable 
agricultural commodities including potatoes on a uniform basis 
based on the same standards. Inspectors of potatoes are taught to 
look for, among other things, condition factors and quality factors 
and are further instructed to take samples from the lot be- 
ing inspected in such a way as to make the inspection as 
representative as possible, and to inspect a sample large enough 
to satisfy themselves regarding the condition or quality of the lot. 
If the inspector finds that the results of the inspection indicate 
misbranding (except in the case where there was an identifiable 
shipping point inspection) he is instructed to report the 
circumstances to the Regulatory Branch, Fruit & Vegetable 
Division, and where in doubt, to contact his superior. Grade 
defects are uniformly listed on an inspection certificate in the 
order of their prevalence. 


12. A restricted inspection is one made where only a portion of 
the load in a car or trailer is accessible and certifies only that 
portion of the load from which samples were taken. Of the 
shipments referred to in Findings 4, 6 and 7, only three 
inspections related in complainant’s exhibits Nos. 14, 19, and 23 
were unrestricted (Findings 6h, m, and q). The inspection 
contained in complainant’s exhibit No. 13 was restricted to the 
725 bags remaining in the conveyance at time of the inspection 
(Finding 4g). 


13. In all shipments referred to in Findings 4, 6 and 7 respond- 
ent accepted the findings of the inspection at destination and did 
not request an appeal inspection although it knew it was entitled 
to do so. In all such shipments except those referred to in 
Findings 4a* and 7 the entire lot was considered out of grade 
because the individual package sample tolerance was exceeded. 


14. A warehouse inspection is one made in a warehouse at 
shipping point, and/or at destination, that is not always 
identifiable as to a particular conveyance. Although a shipping 


3. Although the external defects found in the shipment referred to in Finding 
4(a) ranged to 15 % and the tolerance for external defects was 6 %, the individual 
package sample tolerance did not apply to packages of 15 pounds or less prior to 
September 1, 1971. 
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point inspection for a particular load would negate misrepresenta- 
tion if the load were in fact found to be out of grade at destination 
(CX 5, Paragraph 241; Tr. Page 212), a warehouse inspection at 
shipping point does not negate misrepresentation where the load 
inspected at shipping point cannot be identified as being the same 
potatoes inspected at destination. Further, where a lot is 
inspected in a warehouse at destination, as was the case of the 
shipment in Finding 6h, it is inmaterial that the particular means 
of conveyance is not positively identified since the markings on 
the potato bags, ‘‘Maine Potato Growers, Inc., Distributors, 
Presque Isle, Maine’’, sufficiently identify respondent as the 
shipper of the ‘‘out of grade’’ potatoes (CX 14, page 8). 


15. In connection with shipment ‘‘e”’ in Finding 4, a warehouse 
shipping point inspection was begun at 12:30 p.m. and ended 
abruptly at 4:10 p.m. on April 6, 1971, in which a sample portion 
of 400 fifty pound bags of potatoes were inspected and were found 
to be within the applicable grade tolerances (RX-2). According to 
respondent’s warehouse report (MPG Lot No. 1186) 900 bags of 
potatoes, which included the 400 bags partially inspected, were 
loaded on a trailer bearing Massachusetts License No. T-23922. 
According to the destination inspection certificate (CX-11), 900 
fifty pound bags of potatoes from a trailer bearing Massachusetts 
License No. T-23922 were inspected at Medford, Massachusetts 
on April 7, 1970 and failed to meet the applicable grade re- 
quirements (CX 11, RX 2, Tr. 169-170, 172-173, 408-409, 412- 
413). 


sé ”” 


16. In connection with shipment ‘‘q’’ in Finding 6, a warehouse 
shipping point inspection was begun on May 4, 1973 and 
completed on May 5, 1973, covering 5,000 ten pound bags of 
potatoes in master containers. The potatoes were found to be 
within the applicable grade tolerances (RX-1). According to 
respondent’s ‘‘Ready to Roll” Certificate (RX-4) the potatoes 
were shipped on a trailer bearing Maine license no. 203-091. 
According to the destination inspection certificate (CX-23), 400 
master bags (each containing five 10 pound bags) or 2,000 ten 
pound bags were inspected at a warehouse in Bronx, New York 
and failed to meet the applicable grade requirements. The 
destination certificate notes: ‘‘Applicant states stock unloaded 
from 203-091 Maine” (CX-23, RX-1, 4, Tr. 579-581). 


17. Due to weather conditions in Maine at harvest time, the 
1972 crop of potatoes was one of the most difficult to bring into 
grade in many years. Cold weather increases the susceptibility of 
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potatoes to cuts and bruises at harvest time. The use of 
mechanical harvesting of potatoes is increasing in Maine and is 
now used about 75 % of the time. Mechanical harvesting increases 
the incidence of cuts and bruises of potatoes, and unlike potatoes 
that are hand picked, does not cull the bad potatoes. 


CONCLUSIONS 


The Administrative Law Judge concluded ‘‘that all of the 
shipments recited in finding 4, 6 and 7, except 4e and 6q, show 
misbranding by the respondent at shipping point’ (Initial 
Decision, p. 17). The primary evidence relied upon to prove 
misbranding consisted of copies of Federal inspection certificates 
furnished from Government files. Such copies were received into 
evidence without objection as to their admissibility. Six of the 
copies showed the inspector’s name typed on the certificate under 
the signature line and before the word ‘‘Inspector,’’ but they did 
not show the actual signature of the inspector. 


I. Although the Issue Is Not Properly Presented by Respond- 
ent, Copies of Inspection Certificates Are Sufficient Evidence to 
Support a Finding of Misbranding. 


Section 14(a) of the Act (7 U.S.C. 499n(a)) provides — 


That official inspection certificates for fresh fruits and vegetables issued 
by the Secretary of Agriculture pursuant to any law shall be received by all 
officers and all courts of the United States, in all proceedings under this 
chapter, and in all transactions upon contract markets under Commodities 
Exchange Act as prima-facie evidence of the truth of the statements 
therein contained * * *.‘ 

The respondent is in no position to contend that the copies of 
the Federal inspection certificates received into evidence without 
objection are not “prima-facie evidence of the truth of the 
statements therein contained” (7 U.S.C. 499n(a)). The respond- 
ent’s attorney at the administrative hearing expressly stated that 
he had ‘“{njo objection to copies of the USDA Inspection 
Certificates” (Tr. 50). Even if evidence is not properly admissible, 
if it is received without objection, it is to be considered and must 


4. Section 14(a) originally referred to ‘‘inspection certificates” rather than 
“official inspection certificates’’ (46 Stat. 537). In 1937, the word “‘official’” was 
added when the section was changed to make official inspection certificates 
prima facie evidence in futures transactions under the Commodity Exchange Act 
(50 Stat. 731). The legislative history is silent as to the addition of the word 
“official’’ before ‘‘inspection certificates’’ (H. Rep. No. 915, 75th Cong., 1st 
Sess., p. 4; Sen. Rep. No. 956, 75th Cong., 1st Sess., p. 3). 
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be accorded its natural probative effect as if it were properly 
admissible. Opp Cotton Mills v. Administrator, 312 U.S. 126, 
155; Spillerv. Atchison, T.&S. F. Ry. Co., 253 U.S. 117, 130; 
Burgessv. King, 130 F.2d 761, 762-763 (C.A. 8); United States v. 
Fleming, 134 F.2d 776, 778 (C.A. 2); Jones on Evidence (5th ed., 
1958), § 975. 


Since respondent did not object at the hearing to the 
admissibility of the copies of the Federal inspection certificates, 
respondent could not have argued before the Administrative Law 
Judge that the copies were not as probative as the originals of the 
inspection certificates. 


Moreover, the respondent did not argue before the Ad- 
ministrative Law Judge that copies of Federal inspection 
certificates are not as probative as the originals. The respondent 
argued, in this respect, only that the ‘‘prima facie effect of the 
certificates has been overcome by the testimony of the 
Complainant’s witnesses and the Respondent’s witnesses”’ (Brief, 
p. 23; see, also, Brief, pp. 75-79). 


Hence there are two reasons why respondent cannot now argue 
on appeal that the copies do not have the same prima facie effect 
as the originals; first, because respondent did not object during 


the hearing to the admissibility of the copies, and second, because 
respondent conceded in its brief that the copies had the same 
prima facie effect as the originals. Respondent cannot on appeal 
completely change the theory of its case. 


But even if respondent were free to raise the issue, its argument 
that copies of Federal inspection certificates lack prima facie 
effect is without merit. Section 14(a) of the Act does not say that 
only original, official inspection certificates have prima facie 
effect. It merely says that ‘‘official inspection certificates’’ have 
prima facie effect. 


The respondent argues (Appeal Brief, pp. 14-15): 


[U ] nder the Secretary’s own regulations, only the “original” certificate 
qualifies as an ‘‘official” certificate within the meaning of Section 14(a) of 
the Act. 


Thus, Section 51.21 of the Regulations under the Agricultural 
Marketing Act of 1946 (7 C.F.R. § 51.21) draws a clear distinction be- 
tween the “original certificate’ and ‘‘copies’’ and shows that only the 
original is deemed to be an “‘official certificate.’’ [Footnote omitted. ] 
Where, as here, the Department’s own regulations designate the original 
certificate as the ‘‘official certificate,’’ the Department is bound by its 
regulations, and cannot then attempt to give ‘‘copies’’ the same status as 
the original. 
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However, the respondent’s argument is based on a strained and 
unnatural construction of § 51.21 of the regulations (7 CFR 
51.21). Section 51.21 provides: 


§ 51.21 Disposition of inspection certificates. 


(a) The original certificate, and not to exceed four copies (if requested 
by applicant prior to issuance), shall be delivered or mailed promptly to the 
applicant or to a person designated by him. One copy shall be filed in the 
office of the inspector when the inspection is made by a Federal 
Government employee, otherwise, it shall be filed in the appropriate office 
of the cooperating Federal-State Inspection Agency. Unless otherwise 
directed by the Administrator, two copies of each official certificate issued 
on products received in destination markets shall be forwarded to the 
Administrator to be kept on file in Washington and no copies of official 
certificates issued at shipping point need be so forwarded. In the case of 
any product covered by a marketing agreement and/or order effective 
pursuant to the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), at least one copy of each certificate 
covering the inspection of such product shall, on request, be delivered to 
the administrative agency established thereunder, subject to such terms 
and conditions as the Administrator may prescribe. Copies may be 
furnished to other interested parties as outlined in § 51.41. 


Section 51.21 of the regulations does nothing more than the 
title indicates, viz., the section gives instructions as to the 


disposition of inspection certificates — the original and the 
copies. Even if section 51.21 were ambiguous, in this respect, the 
title of a regulatory provision, “‘though not limiting the plain 
meaning of the text, is nonetheless a useful aid in resolving an 
ambiguity”’ (Federal Trade Com. v. Mandel Brothers, 359 U.S. 
385, 388-389. See, also, Maguire v. Commissioner, 313 U.S. 1, 9). 


But here there is no ambiguity. Federal inspection certificates 
‘“‘are made up with an original and six copies to a set with slip-out 
carbons’’ (General Market Inspection Instructions, July 1966, 
U.S.D.A. C&MS, p. 58; Comp. Ex. 5, p. 58). Section 51.21 of the 
regulations merely gives instructions as to the disposition of the 
original and the copies. It cannot rationally be construed as a 
definition of ‘‘official certificates’’ by the agency limiting the term 
“official certificates,’’ as used in § 14(a) of the Act, to the original 
certificates rather than to copies thereof. 


The definitions in the regulations are contained in 7 CFR 51.2 
and 51.3 (Comp. Ex. 4, pp. 3-4). Specifically, the regulations 
define ‘‘Inspection certificate,” ‘‘Official memorandum,”’ “Official 
mark,” “Official identification,” and ‘‘Official device.”” 7 CFR 
51.38 (Comp. Ex. 4, p. 4). But they do not define ‘‘official 
certificates.’’ If the Department had intended to define ‘‘official 
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certificates,’’ it would not have done so in the obscure, oblique 
manner suggested by respondent. 


Moreover, if the Department had intended to define ‘‘official 
certificates,’’ as used in § 14(a) of the Act, it would have been 
absurd to limit the term to the original certificates, which 
circulate in private hands, and to exclude the Government’s file 
copies. In fact, the Government’s file copy of an inspectton 
certificate is regarded by the Department as more trustworthy 
than the original. Specifically, the Department’s instructions 
provide (General Market Inspection Instructions, July, 1966, 
U.S.D.A. C&MS, p. 72, Comp. Ex. 5, p. 72): 


CERTIFIED COPIES OF CERTIFICATES 


A certified copy of a certificate is one that is certified by the Secretary of 
Agriculture as being a true and compared copy of the official copy on file. 
Occasionally on shipments in litigation, requests are received by Market 
offices for ‘‘Certified Copies” of our certificates. The applicant should be 
advised that certified copies of market inspection certificates can only be 
obtained from our Washington office and that there will be a few days’ 
delay. If the applicant sends in a copy there will be no charge for having it 
certified. If a certificate is furnished by the Washington office, the charge 
will be $2.25. [Emphasis supplied. ] 


Any certificate, including the original, to be certified by the 
Secretary must be compared with the ‘‘official copy’’ on file in the 
Department’s Washington, D.C., office. This shows clearly that 
it is not the Department’s position that the original certificate in 
private hands is the only “‘official’’ certificate to be regarded as 
trustworthy enough to have prima facie effect. 


Whether the contents of official inspection certificates are 
proven in particular cases by the original certificates or by copies 
thereof is merely a question involving the applicable rules of 
evidence in the cases. 


In some court proceedings, the Best Evidence Rule would 
require the original to be produced, if possible. However, the new 
Federal Rules of Evidence effective July 1, 1975, provide (Pub. 
Law 93-595, 93rd Cong. 2d Sess., 88 Stat. 1926, 1946): 


Rule 1003. Admissibility of Duplicates 


A duplicate is admissible to the same extent as an original unless (1) a 
genuine question is raised as to the authenticity of the original or (2) in the 
circumstances it would be unfair to admit the duplicate in lieu of the 
original. 


Hence, the modern trend even in court proceedings is to admit a 
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duplicate to the same extent as the original where there is no 
genuine question as to the authenticity of the original and there 


are no circumstances making it unfair to admit the duplicate in 
lieu of the original. 


In any event, however, the technical rules of evidence 
applicable in court proceedings have never been applicable in 
administrative hearings. See, e.g., Wallace Corp. v. Labor Board, 
323 U.S. 248, 253; Opp Cotton Mills v. Administrator, 312 U.S. 
126, 155; Federal Communications Comm’n v. Pottsville 
Broadcasting Co., 309 U.S. 134, 142-143; Interstate Commerce 
Commissionv. Baird; 194 U.S. 25, 44; Cellav. United States, 208 
F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016. 
Accordingly, the Best Evidence Rule has no relevancy in the 
present proceeding. 


The copies of the Federal inspection certificates were taken 
from official Government files and constituted reliable hearsay, 
which is admissible in administrative proceedings. Opp Cotton 
Mills v. Administrator, 312 U.S. 126, 155; National Labor Rel. 
Bd. v. Imparato Stevedoring Corp., 250 F.2d 297, 302-303 (C.A. 
3); Phelps Dodge Refining Corp. v. Federal Trade Com’n., 139 
F.2d 393, 397 (C.A. 2); Ellersv. Railroad Retirement. Board, 132 
F.2d 636, 639 (C.A. 2); International Ass’n, Etc. v. National 
Labor R. Board, 110 F.2d 29, 35 (C.A.D.C.), affirmed, 311 U.S. 
72; National Labor Relations Board v. Remington Rand, Inc., 94 
F.2d 862, 873 (C.A. 2), certiorari denied, 304 U.S. 576. 


Since the copies of the Federal inspection certificates were 
admissible in this administrative proceeding to the same extent as 
the originals, they have the same probative effect as the originals. 
Under § 14(a) of the Act, the copies of the official inspection 
certificates were ‘‘prima-facie evidence of the truth of the 


” 


statements therein contained.”” Hence they are sufficient by 
themselves to support the Administrative Law Judge’s findings 
that the respondent violated the Act. 


But even in the absence of § 14(a) of the Act, the certificates 
were hearsay evidence supported by corroborating evidence, and, 
therefore, the evidence would have been sufficient to support the 
Administrative Law Judge’s findings. After each violation, a 
warning was sent by the Department to the respondent. The 
respondent’s replies tacitly or expressly admitted the violations in 
most instances. Hence the respondent’s replies corroborated the 
hearsay, certificate evidence. Clearly, this was sufficient evidence 
to support the administrative findings. 
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In some circumstances it has been held that hearsay evidence 
by itself is sufficient to support administrative findings of fact 
(compare National Labor Relations Board v. Remington Rand, 
Inc., 94 F.2d 862, 873 (C.A. 2), certiorari denied, 304 U.S. 576; 
Ellers v. Railroad Retirement Board, 132 F.2d 636, 639 (C.A. 2); 
Davis, Administrative Law Treatise (1958), § 14.11; 40 Cornell 
L. Q. (1954), pp. 141-148; with Edison Co. v. Labor Board, 305 
U.S. 197, 230; and Willapoint Oysters v. Ewing, 174 F.2d 676, 
690-691 (C.A. 9)). But in this case we have adequate cor- 
roborating evidence. 


In short, there is no basis whatever in this case for any 
argument based upon the introduction of copies, rather than the 
original inspection certificates. 


II. Although the Issue Is Not Properly Presented by 
Respondent, Copies of Inspection Certificates are not Required to 
be Signed by the Inspector. 


After failing to object to the admissibility of the copies of the 
inspection certificates at the administrative hearing, the respond- 
ent argued in its brief filed with the Administrative Law Judge 
that 6 of the 14 inspection certificates were ‘‘inadmissible”’ 


because they did not bear the signature of the inspector (Brief, pp. 
5-8, 75). Respondent argued, in this respect, that these six copies 
were not entitled to prima facie effect because they were 
inadmissible. As shown above, since the respondent did not 
object to the admissibility of the copies without signatures, its 
objection to their admissibility in its brief came too late. 


On appeal to the Judicial Officer, the respondent changed its 
theory of the case as to this issue also. Respondent now argues 
that the unsigned certificates, though admissible, are of no 
probative value (Appeal Brief, p. 11). As stated above, the 
respondent cannot change its theory of the case on appeal and 
contend for the first time that the unsigned copies of inspection 
certificates, though admissible, lack probative value. 


But even if the respondent were free to raise the issue, its 
argument is without merit. The General Market Inspection 
Instructions, July 1966, USDA, C&MS, p. 58 (Comp. Ex. 5, p. 
58), provide: 

Only the original need bear the signature of the Inspector or Inspectors, 
except on Export Certificates, in which case all outgoing copies, as well as 
the original, should be signed. The Inspector’s name should also be typed 


on the certificate just under the signature line and before the word 
“Inspector.” 
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Since only the original inspection certificates are required to be 
signed by the inspectors, there is no inference from the lack of the 
inspectors’ signatures on the copies that the inspectors failed to 
sign the originals. Contrariwise, there is a presumption that the 
inspectors properly performed their official duties and signed the 
original certificates. See United States v. Chemical Foundation, 
272 U.S. 1, 14-15; Lawson Milk Company v. Freeman, 358 F.2d 
647, 649 (C.A. 6); Barnard and Burk v. City of Pulaski, 327 F.2d 
911, 912 (C.A. 6); Donaldson v. United States, 264 F.2d 804, 807 
(C.A. 6); Reines v. Woods, 192 F.2d 83, 85 (Emerg, C.A.); 
National Labor Relations Boardv. Bibb Mfg. Co., 188 F.2d 825, 
827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 513 (C.A. 5); 
Pasadena Research Laboratories v. United States, 169 F.2d 375, 
381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). 


Accordingly, the copies of the Federal inspection certificates 
which contain the typed names of the inspectors under the 
signature lines before the word ‘‘Inspector’”’ have the same prima 
facie effect as if they were signed by the inspectors. 


III. The Suspension of Respondent’s License for 60 Days is 
Appropriate in the Circumstances of this Case. 


The respondent’s misbranding of potatoes on 14 occasions 
during four marketing seasons constitutes serious violations of 
the Act. As stated by the Administrative Law Judge (Initial 
Decision, pp. 25-26): 

The maintenance of the integrity of grade marks is essential in the 
orderly trading of perishable agricultural commodities not only to growers, 


handlers, brokers, and receivers, but to consumers as well. If this integrity 
were diminished, all would suffer (Tr. pp. 241-242). 


The violations were particularly flagrant because they 
continued notwithstanding many warning letters or telegrams 
sent to the respondent after each violation or alleged violation. 
For example, the Department sent letters or wires to the respond- 
ent on January 21, 1970; May 8, 1970; May 19, 1970; December 
15, 1970; and April 8, 1971 (Comp. Exs. 8-11), relating to 
misbranding. Thereafter, the Department wrote to the respondent 
on May 3, 1971, stating (Comp. Ex. 11, p. 3): 


Since receipt of your letter, we have received correspondence from the 
Inspection Branch confirming that the misbranding was corrected. We 
are, therefore, closing the file on these two shipments, subject to reopening 
if additional violations occur and it becomes necessary to review your 
complete record of misbranding violations. 
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You did not mention in your letter what action has been taken to avoid 
similar violations in future shipments. Our records show that you have 
shipped six misbranded loads since February 1970, including three 
shipments to date in 1971. This record of repeated violations is a serious 
matter and it is important that immediate action be taken to avoid 
violations in future shipments. In order to accomplish this, we suggest you 
instruct your suppliers to (1) have official inspections covering future 
shipments of potatoes packed in sacks marked ‘‘U.S. No. 1”’, or (2) omit 
grade markings on the sacks if unable to obtain such inspection, and there 
is any doubt as to whether the shipment would meet grade requirements. 


If you wish to submit any comments concerning this matter, please let 
us have your reply by May 14. 


The respondent replied on May 19, 1971, stating (Comp. Ex. 
11, pp. 6-7): 


In order to attempt to avoid violations for the balance of the season, we 
are proceeding as follows: 


1. Continue to urge loaders to have official inspection on potatoes 
being placed in bags carrying U.S. #1 markings. 


2. We are discontinuing use of “Blue Goose’’ brand for the 
balance of this season. Although this may result in reducing our 
volume of business it will cut our exposure to possible violations. 


3. We will conscientiously cut our volume from questionable 
private loaders, again reducing our exposure to possible violations. 


** * 


Your reference to our record of repeated violations disturbs us. We 
estimate that the six violations you refer to over a period of two seasons 
occurred from shipments of about four thousand (4,000) loads. While we 
regret and attempt to avoid all violations, we would expect it to be difficult 
to improve this record under the most closely controlled conditions. 


Concerning your suggestions on procedure to follow to avoid further 
violations, we do constantly and will continue to urge loaders to have 
official inspection on potatoes going into containers bearing US #1 grade 
markings. Although we cannot omit grade markings on Maine potato 
shipments, we do and will continue to attempt to use a lower non-US grade 
marking on potatoes of doubtful quality and grade capacity. 


We are deeply concerned about the seriousness of misbranding in any 
form and to any degree, and we understand the concern of your 
Department. The contents of your letter will be conveyed in total to MPG 
management, Board of Directors and Farmer Membership so that they, 
too, may know the seriousness of the situation. 


Notwithstanding the Department’s letter of May 3, 1971, 
referring to the respondent’s numerous violations and indicating 
that it may become ‘‘necessary to review your complete record of 
misbranding violations,’’ the respondent continued to violate the 
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Act. Ten of the 14 violations found in this case occurred after the 
Department's letter of May 3, 1971. 


On April 19, 1973, the Department wrote to the respondent as 
follows (Comp. Ex. 21, pp. 1-2): 
In our letter of May 3, 1971, we called to your attention that our records 
showed you had shipped six misbranded loads of potatoes since February 
1970. The letter explained that the repeated violations were a serious 


matter. Suggested instructions for your suppliers were given and we 
stressed the importance of immediate action to avoid further violations. 


In your letter of May 19, 1971, you listed corrective action being taken 
to avoid further misbranding violations. You stated that the contents of 
our letter of May 3, 1971, would be conveyed to the MPG Management, 
Board of Directors, and the Farmer Membership, so that all concerned 
would know the seriousness of the misbranding situation. 


Since the May 3, 1971 letter, we have had ten additional misbranding 
violations by your firm — two in 1971, one in 1972 and seven, including the 
above car, in 1973. 


Although you have received written notices of each violation, apparently 
no effective action has been taken in the matter, as the violations have 
continued. Under the circumstances, this office has no alternative but to 
review your complete record of misbranding violations with the view of 
proceeding with disciplinary action, which could result in the revocation or 
suspension of your license. We will be contacting you further on this. 


Notwithstanding that letter of April 19, 1973, the respondent 
again shipped a load of misbranded potatoes on May 14, 1973 
(Finding 6r, supra). 


The respondent’s repeated violations occurring after many 
warnings by the Department show clearly that the respondent 
was not taking effective measures to assure that no violations 
would occur — respondent was merely taking steps to assure that 
only a minimum number of violations would occur. As respondent 
stated in its letter of May 19, 1971, quoted above, “{w] hile we 
regret and attempt to avoid all violations, we would expect it to be 
difficult to improve this record under the most closely controlled 
conditions.”’ 


The respondent’s efforts to assure that only a minimum number 
of violations will occur are not good enough. The Act requires 
compliance — not almost compliance! 


Since respondent failed, after repeated warnings by the Depart- 
ment, to take effective measures to assure compliance with the 
Act, a severe sanction is appropriate to deter the respondent and 
other potential violators from committing similar violations in the 
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future. The Department’s policy to impose severe sanctions in the 
case of serious or repeated violations has been set forth in many 
decisions filed in the last several years, most recently in Jn re M. 
& H. Produce Co., Inc., 34 Agriculture Decisions _____, PACA 
Docket No. 2-2757, decided April 8, 1975. The Department’s 
severe sanction policy was set forth in that case in an appendix to 
the decision, quoting from Jn re Braxton McLinden Worsley, 33 
Agriculture Decisions 1547, 1556-1571 (1974). The same appendix 
is set forth as an appendix to this decision. 


Since this is the first misbranding case decided after the 
Department announced several years ago its more severe sanction 
policy to be followed in all regulatory proceedings before the 
Department, it would serve no useful purpose to consider the 
sanctions issued in misbranding cases decided prior to the 
Department’s change of sanction policy. However, even prior to 
the Department’s new sanction policy, severe sanctions were 
imposed in a number of potato misbranding cases. See, e.g., In re 
E. J. Harrison & Son, Inc., 27 Agriculture Decisions 1339 
(1968) (60 days); In re Florida Planters, Inc., 25 Agriculture 
Decisions 835 (1966) (90 days, consent case); In re Martin Zahler, 
21 Agriculture Decisions 975 (1962) (75 days, consent case); In re 
William E. Anderson, 17 Agriculture Decisions 1159 (1958) (90 
days, default case). 


The respondent argues that unusually severe weather 
conditions involving the 1972 crop of Maine potatoes caused 
excessive cuts and bruises resulting in increased violations during 
the 1972-1973 marketing season. Mr. Charles H. Guyney, 
respondent’s General Manager and Treasurer, testified (Tr. 363): 


In some cases, you can find where you put a bag into the grader, and you 
pick out one potato — If you get a year like last year [i.e., the 1972 crop 
year ], you are likely to pick yourself to death trying to get out the cuts and 
bruises. 


However, U.S. No. 1 potatoes are the same in good crop years 
as in bad crop years. The definition of U.S. No. 1 potatoes does 
not change depending upon how difficult it is to cull out the 
potatoes that would lower a shipment below U.S. No. 1. If it is too 
difficult to cull out enough potatoes to meet the criteria of U.S. 
No. 1, they should not be sold as U.S. No. 1. Hence the unusual 
weather conditions in 1972 are not a mitigating circumstance. 


In this connection, it should be noted that U.S. No. 1 potatoes 
are defined as potatoes, inter alia, that are ‘‘free’’ from ‘‘damage,”’ 
including damage from cuts and bruises. In view of the practical 
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problems incident to the grading and handling’ of potatoes, 
tolerances are set forth in the regulations. For example, the 
tolerances for external defects (including damage from cuts and 
bruises) were 6 % from 1958 to 1971, and 5 % after September 1, 
1971. But these tolerances of 5 % and 6% were not the goal or 
objective — they were the maximum permissible limits for the 
specified defects. Exceeding such tolerances by the slightest 
amount would cause a shipment to fail to meet the U.S. grade. 


Most of the respondent’s violations were greatly in excess of the 
tolerances for external grade defects. For example, when the 
tolerance was 6 %, respondent’s shipments had average external 
grade defects of 8 %,13 %, 10 %,9 % and 14 % (Finding 4, supra ). 
When the tolerance was 5 %, respondent’s shipments had average 
external grade defects of 10 %,5 %,12%,8%,12%,7%,9% and 
7 % (Finding 6, supra). The upper ranges of the external grade 
defects in individual packages involved in respondent’s violations 
were 15 %, 19%, 16%, 19%, 29%, 18%, 28%, 12%, 14%, 8%, 
15 %, and 11% (Findings 4 and 6, supra). Hence respondent’s 
violations were greatly in excess of the applicable tolerances. 


The respondent argues that its violations were unintentional, 
and the record supports that view. But intent is not an element of 
the violations. In re Harrisburg Daily Market, Inc., 20 
Agriculture Decisions 955, 969-973 (1961), affirmed sub nom 
Harrisburg Daily Market, Inc., v. Freeman, 309 F.2d 646, 647 
(C.A.D.C.), certiorari denied, 372 U.S. 976. The Judicial Officer, 
in the Harrisburg case, after discussing the legislative history of 
the Act at great length, concluded (20 Agriculture Decisions at 
973): 


As indicated above, culpability does not depend upon the licensee’s lack 
of good faith or whether or not the misrepresentations were made 
intentionally, deliberately, or accidentally. It is irrelevant and immaterial 
for the purposes of section 2(5) whether the potatoes in issue were 
misbranded by the seller to respondent corporation, whether they were 
misbranded because of a mistake of Harrisburg’s agents or employees, or 
whether they were accidentally shipped in interstate commerce. The 
burden of telling the truth about what he is selling is placed upon the 
licensee under the Act, and the licensee represents the grade, origin, etc., 
of his wares at his peril. CF. United States v. Balint, 258 U.S. 250 (1922); 
United States v. Dotterweich, supra; Morissette v. United States, supra, 
at pp. 252-60; United States v. Parfait Powder Puff Co., Inc., 163 F.2d 
1008 (7th Cir. 1947), cert. denied, 332 U.S. 851 (1948); E. K. Hardison 
Seed Co.v. Jones, supra. ‘‘Doubtless considerations as to the opportunity 
of the seller to find out the fact and the difficulty of proof of knowledge 
contributed to this conclusion.”’ United States v. Balint, supra, at p. 254. 
Of course, the Federal-State inspection service is available and its use will 
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afford a licensee protection against a charge of misbranding as to grade. 


The Court, in affirming the Harrisburg decision, stated (309 
F.2d at 647): 


The Perishable Agricultural Commodities Act, 1930, required proof of 
fraudulent purpose as an element of the misrepresentation violations. 46 
Stat. 533 (1930). To achieve stricter enforcement as the legislative history 
discloses, the act was amended in 1956 to eliminate the need to show the 
existence of fraudulent purpose. 70 Stat. 726 (1956), 7 U.S.C.A. 
§ 499b(5). See H.R. Rep. No. 1196, 84th Cong., 1st Sess., 3-4; S. Rep. No. 
2507, 84th Cong., 2d Sess., 4, 6, U.S. Code Cong. & Adm. News 1956, p. 
3699. See also, Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); Eastern 
Produce Co. v. Benson, 278 F.2d 606 (3d Cir. 1960). 


The respondent argues that its violations were only a fraction of 
a percent of its total shipments of about 10,000 lots during the 
four marketing years involved herein. The complainant, on the 
other hand, points out that most of respondent’s potatoes were 
never inspected, so we do not know how many shipments were 
misbranded. In the case of one receiver which had all of respond- 
ent’s potatoes inspected, 3 of 81 shipments (or 3.7%) were 
misbranded (Complainant’s Reply Brief, p. 15).° But assuming 
that all of the respondent’s shipments were properly branded 
except for the violations proven in this case, 14 violations 
committed during four years after repeated warnings by the 
Department constitute serious and flagrant violations of the Act 
requiring a severe sanction to serve as an effective deterrent to the 
respondent and to other potential violators. 


The respondent argues that the complainant is trying to do 
indirectly what it cannot do directly — i.e., require respondent to 
obtain official inspections covering all of its potatoes prior to 
shipment. But there is no support in the record for that 
contention. The facts show a great deal of patience by the 
Department in trying to pursuade respondent to eliminate all 
violations. The Department did not suggest to respondent that it 
instruct its suppliers to obtain official inspections on potatoes 
marked ‘‘U.S. No. 1”’ until after the Department had repeatedly 
warned the respondent about its misbranding violations. 


At the same time the Department suggested official inspec- 
tions, it suggested, alternatively, that respondent omit grade 
markings if unable to obtain inspections ‘‘and there is any doubt 
as to whether the shipment would meet grade requirements” 


5. The Administrative Law Judge found in respondent’s favor as to one of these 
shipments, leaving 2 of 81 (or 2-1/2 %) misbranded. 
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(Comp. Ex. 11, p. 3). 


I do not infer from the facts in this case that complainant was 
trying indirectly to compel respondent to obtain official in- 
spections. Rather, I infer that complainant was merely trying to 
compel respondent to comply with the Act. 


Considering all of the facts in this case, the suspension of 
respondent’s license for 60 days is appropriate to serve as an 
effective deterrent to future violations by respondent and other 
potential violators. 


IV. The Judicial Officer Has No Authority to Impose a Civil 
Penalty in Lieu of a License Suspension. 


Subsequent to the filing of the administrative complaint in this 
case, Congress amended section 2(5) of the Act (7 U.S.C. 499b(5)) 
to authorize a monetary penalty in lieu of a proceeding for the 
suspension or revocation of a violator’s license in the case of 
misbranding violations. Specifically, the amendment provides (88 
Stat. 423): 


That subsection (5) of section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499b(5)), is hereby 
amended by striking out the semi-colon at the end thereof and substituting 
a colon and the following: “Provided, That any commission merchant, 
dealer, or broker who has violated this subsection may, with the consent of 
the Secretary, admit the violation or violations and pay a monetary 
penalty not to exceed $2,000 in lieu of a formal proceeding for the 
suspension or revocation of license, any payment so made to be deposited 
into the Treasury of the United States as miscellaneous receipts;’’. 


The respondent argues that this statute may be applied to 
pending actions, and that a monetary penalty would be preferable 
to a suspension of respondent’s license. 


Ordinarily, the decision to consent to a monetary penalty in lieu 
of a formal proceeding for the suspension or revocation of a 
violator’s license should be made prior to the institution of the 
formal proceeding to save time and expense. However, in this 
case, since the statute was not passed until after the formal 
proceeding was instituted, the Department should consider 
whether a monetary penalty will achieve the purposes of the Act, 
notwithstanding the institution of the formal proceeding. It 
would be a simple matter to dismiss the complaint in this case 
based upon a consent settlement involving a monetary penalty. 
Such action could be taken even after this decision is issued 
during the period permitted for reconsideration. 





800 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 773 


Ifa monetary penalty would achieve the purposes of the Act, 
it would be preferable to a suspension order, so that the sanc- 
tion would not adversely affect farmers marketing through the 
respondent who are totally innocent of any violations.° 
Congressman Poage, Chairman of the House Agriculture 
Committee, explained that ‘it was desirable that he [the 
Secretary] have this option [of imposing a monetary penalty ], 
because otherwise he is going to put a lot of people out of business 
and achieve nothing more than he can achieve with a fine” (120 
Cong. Rec. H6014). 


However, the determination of whether a monetary penalty 
should be accepted in lieu of a formal proceeding for license 
suspension is a determination which can be made only by the 
administrative officials — not by the Judicial Officer. The 
Judicial Officer’s only authority is to ‘‘perform any regulatory 
function * * * in acting as final deciding officer in adjudication 
proceedings subject to 5 U.S.C. 556 and 557” (37 F.R. 28475). 
The monetary penalty authorized in the recent amendment is not 
a sanction that can be imposed in an adjudication proceeding 
subject to 5 U.S.C. 556 and 557. 


The respondent argues correctly that the Secretary should not 
have his hands tied in determining whether to agree to a monetary 
penalty in lieu of a suspension proceeding merely because his 
subordinate officials filed a formal complaint. But the Secretary’s 
hands are not tied. A determination can be made even at this late 
date to accept a monetary penalty in lieu of a suspension order. 
Such a determination could be made by the Director of the Fruit 
and Vegetable Division, the Administrator of the Agricultural 
Marketing Service, the Assistant Secretary for Marketing and 
Consumer Services, the Under Secretary, or the Secretary. 
However the Secretary has not delegated the authority to make 
such a determination to the Judicial Officer. 


For the foregoing reasons, the respondent’s license should be 
suspended for 60 days. The suspension of respondent’s license will 
not require respondent to liquidate its futures positions, or cease 
futures trading, on the Chicago Mercantile Exchange or the New 
York Mercantile Exchange provided delivery is not made or taken 
during the suspension period. 


6. The primary consideration is, of course, whether the purposes of the Act 
would be effectuated by a monetary settlement in the circumstances of this case. 
If a license suspension is the only effective sanction considering all of the facts of 
this case, there are other marketing outlets available to the farmers. 
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ORDER 


Respondent’s license is suspended for 60 days. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
This order shall be effective on May 5, 1975. 
APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974):* 


(No. 16,413) 


In re L. M. Brower Co., Inc. formerly known as INLAND Pro- 
pucE, Inc. PACA Docket No. 2-3592. Decided April 24, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent violated the Act flagrantly and repeatedly in failing to pay 
promptly and in full for 80 lots of fruits and vegetables purchased and re- 
ceived in interstate and foreign commerce, the facts and circumstances of 
such violations shall be published. 


Morris L. Selinger, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Ag- 
ricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on January 14, 1975, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that the respondent purchased, 
received and accepted 80 lots of fruits and vegetables, all 


* Excerpt omitted. 
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perishable agricultural commodities, in interstate and foreign 
commerce, from eight sellers but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, to the 
sellers in the total amount of $115,326.26. 


A copy of the Complaint was served upon respondent on 
January 20, 1975, which complaint has not been answered. The 
time for filing an answer having expired and upon the motion of 
the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further procedure on 
hearing, pursuant to Section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, L. M. Brower Co., Inc., is a California 
corporation that, in 1973, changed its name from Inland Produce, 
Inc. Respondent’s last known mail address is c/o Mr. Leslie M. 
Brower, Sr., Progressive Produce Co., Inc., 1266 E. 6th Street, 
Los Angeles, California 90021. 


2. Pursuant to the licensing provisions of the Act, License No. 
700509 was issued to respondent on September 30, 1969. This 
license was renewed annually, but terminated on September 30, 
1974, when respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 
of January 1974, through April 1974, respondent, under its 
present and previous trade names purchased, received, and 
accepted 80 lots of fruits and vegetables, all being perishable 
agricultural commodities, from eight sellers in interstate and 
foreign commerce, but failed to make full payment promptly of 
the agreed purchase prices totalling $115,326.26. 


4. On April 4, 1974, respondent filed a petition in Bankruptcy 
in the United States District Court, Central District of California, 
No. BK74-4022. 


CONCLUSION 


Respondent’s failure to make full payment promptly with 
respect to the 80 transactions as set forth in paragraph 3 of the 
Complaint constitute flagrant and/or repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the order below is 
issued. 
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ORDER 


A finding is made that respondent has committed flagrant 
and/or repeated violations of Section 2 of the Act (7 U.S.C. 499b), 
and the facts and circumstances set forth above shall be pub- 
lished. 

In view of respondent’s admission, by telegram, and request for 
an early effective date of the order, the order shall take effect on 
April 24, 1975. 


Copies hereof shall be served upon the parties. 


(No. 16,414) 


Cat Fruit v. At Finer. PACA Docket No. 2-3486. Decided 
March 31, 1975. 


Suitable shipping condition — breach of warranty of — Damages — Measure 
of — Reparation 


Where respondent accepted the strawberries in issue, he is liable to complainant 
for the contract price thereof less damages as a result of complainant’s 
breach in the amount of $2,131.00 and less the amount of $7,967.84 already 
paid complainant by respondent, for a total due and owing complainant of 
$885.16 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Ag- 
ricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $2,999.99 in connection with 
a transaction in interstate commerce involving a truckload of 
strawberries. 


A copy of the report of investigation prepared by the 
Department was served upon the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Since the amount claimed_as damages in the formal complaint 
does not exceed $3,000, the evidence in the case is submitted 
under the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Under this procedure 
the formal complainant, being verified, is considered a part of the 
evidence in the case, as is the Department’s report of inves- 
tigation. In addition, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Norden Fruit Co., trading as 
Cal Fruit, whose address is 730 Market Court, Los Angeles, 
California. 


2. Respondent is an individual Allen Finer, doing business as 
Al Finer, whose address is Unit 55, 3301 South Galloway Street, 
Philadelphia, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On March 19, 1974, in the course of interstate commerce, 
complainant sold to respondent 1,920 trays of fresh California 
strawberries, for delivery to respondent at contract destination, 
Philadelphia, Pennsylvania, in time for the market in Phil- 
adelphia on Monday, March 25. The agreed contract price of 
the berries was $5.50 per tray, f.o.b. loading point in the State of 
California, plus 20 cents per tray precooling charge, plus $40 for 
Ryan Recorder service, for a total contract price of $10,984 for the 
load. 


4. The contract between the parties was negotiated by a 
broker, Lowell Schy, of Fresno. California, who issued a con- 
firmation of sale on March 20, 1974. 


5. Pursuant to the terms of the contract set forth in Finding of 
Fact No. 3, complainant, between the hours of 7:30 and 8:30 p.m. 
on March 19, 1974, loaded 1,920 trays of fresh California 
strawberries into a refrigerated truck at La Mirada, California, 
together with 2 Ryan Recorders. The truckload of berries was 
then billed out of La Mirada at 8:30 p.m. on March 19, to 
respondent at Philadelphia, with instructions to the driver to 
maintain the inside truck temperature at 38 ° Fahrenheit and the 
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product temperature at 36° Fahrenheit. 


6. The shipment arrived at contract destination, Philadelphia, 
Pennsylvania, in time for the market of Monday, March 25. 
Respondent at that time unloaded approximately 1,000 trays of 
the berries and sent them out to his customers, leaving some 900 
trays remaining on hand. After receiving numerous complaints 
from the customers who had received these berries, respondent, 
on March 26, at 8:30 a.m., had the remaining 900 trays Federally 
inspected, for condition only. As a result of that inspection, the 
900 trays of berries were certified as having a product temperature 
of 38 to 39° Fahrenheit, and with an average of 4% damage by 
bruising scattered throughout the pack. Decay was shown as 
ranging from 15 to 75 % in most trays, none in many, averaging 
21% Gray Mold Rot in various stages. 


7. The results of the inspection were promptly imparted to the 
broker by respondent on the morning of March 26. The broker 
promptly relayed this information to complainant that same 
morning. 


8. Respondent has paid complainant $7,967.84 as an undis- 
puted amount due in connection with this transaction. 


9. The formal complaint was filed on June 15, 1974, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the strawberries involved herein is 
not disputed. Accordingly, having accepted the fruit, respondent 
is liable to complainant for the agreed purchase price thereof, less 
proveable damages sustained by respondent as a result of any 
breach of contract on the part of complainant, and less the 
payment made by respondent to complainant in connection with 
this transaction. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 
228. The burden of proving both breach and damages, by a 
preponderance of the evidence, rests upon respondent. Moritz v. 
Tannous, 21 A.D. 158. 


Respondent claims that the strawberries involved herein were 
abnormally deteriorated upon arrival at contract destination, in 
breach of the warranty of suitable shipping condition. As proof of 
the alleged breach, respondent points to the results of the Federal 
inspection made of the berries at Philadelphia on March 26, which 
results are set forth in material part in Finding of Fact No. 6. 
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The warranty of suitable shipping condition to which respond- 
ent refers is included in the Department’s regulations and 
provides that in an f.o.b. shipment, such as we have here, the 
produce sold shall be loaded aboard the transportation vehicle in 
“suitable shipping condition.’”’ ‘‘Suitable shipping condition”’ is 
defined as meaning that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. (7 CFR 46.43(i) and (j).) 


As reflected by the evidence, the strawberries were shipped by 
complainant and tendered to respondent within the time period 
specified by the contract between the parties. In addition, the 
readings from the Ryan Recorders which were placed in the truck 
indicate that the temperatures maintained in transit were between 
35 and 40° Fahrenheit, which compares favorably with the transit 
temperatures which the driver was instructed to maintain. 
Accordingly, we conclude that these berries were handled under 
normal transportation service and conditions, and that the 
warranty of suitable shipping condition is applicable to the load. 


The next issue, of course, is whether the berries were ab- 
normally deteriorated on arrival at contract destination in 
Philadelphia, in breach of this warranty. Respondent’s evidence 
tends to show that at the time the first berries were unloaded from 
the truck in Philadelphia in the early morning of March 25, the 
condition of the berries appeared sound and some 1,000 trays were 
then dispatched to various of respondent’s customers. Respond- 
ent’s evidence further tends to show that when multiple 
complaints were subsequently lodged with respondent concerning 
these same berries, respondent had the remaining 900 trays 
subjected to Federal inspection. This inspection, made on the 
morning of March 26, revealed an average of 4% damage by 
bruising and an average of 21 % decay. 


The United States Standards for fresh strawberries, 7 CFR 
51.3115-3124, allows a tolerance for decay not exceeding 3 % in 
any grade or classification. The decay averaging 21 % found in 
approximately one-half of this load therefore exceeds the 
maximum tolerance permitted by the standards by some seven- 
fold. While it is true the inspection did not cover those berries 
already shipped out to respondent’s customers on March 25, the 
evidence showing the complaints of these customers relative to 
the condition of the berries received from respondent, together 
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with the inspection results from the berries remaining on hand 
with respondent, convinces us that the entire shipment was 
abnormally deteriorated upon arrival in Philadelphia, in breach of 
the warranty of suitable shipping condition, and in violation of 
section 2 of the Act. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of 
acceptance between the value of the goods accepted and the value 
they would have had if they had been as warranted. I. Kallish & 
Sons v. Jarosz Produce, Inc., 26 A.D. 1285; Uniform Comercial 
Code, § 2-174. As to the value of goods accepted, this may be 
evidenced by the proceeds obtained on a prompt and proper resale 
of the goods. Kirby & Little Packing Co. v. United Fruit & 
Produce Co., 16 A.D. 1066. As evidence of the value in 
Philadelphia of berries meeting contract requirements, notice may 
be taken of relevant quotations from applicable Federal Market 
News Service reports. Keller-Sicherman v. Suwanee River Valley 
Produce Co., 21 A.D. 60. 


It appears that the berries involved herein were promptly sold 
by respondent for proceeds totaling $11,693. Accordingly, we 
accept this figure as the market value of the goods delivered to 
respondent at Philadelphia. As to the value of goods meeting 
contract requirements, the Federal Market News Service reports 
for Philadelphia show that California strawberries, in less than 
carlot quantities and for stock of generally good merchantable 
quality and condition, were selling on March 25, 1974, at 60-65 
cents per pint. Since we are here dealing with a trucklot quantity, 
we accept the lower figure of 60 cents per pint, or $7.20 per tray, 
as the value of strawberries meeting contract requirements of this 
shipment in Philadelphia. Multiplying the total number of trays 
in this load, 1,920, by $7.20, gives us $13,824, which would have 
been the market value of the truckload of berries in Philadelphia 
on March 25, 1974, had the produce met contract requirements on 
that date. 


The difference between the value of berries meeting contract re- 
quirements, $13,824, and the value of the berries actually 
delivered, $11,693, is $2,131, which latter figure represents 
respondent’s damages stemming from complainant’s breach. 
Subtracting these damages from the f.o.b. contract price of 
$10,984 leaves $8,853 due on the contract price. Respondent has 
paid complainant $7,967.84 as an undisputed amount, leaving a 
balance due and owing complainant of $885.16. Reparation in this 
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amount should be. awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $885.16, with interest thereon 
at the rate of 8 % per annum from May 1, 1974, until paid. 


Copies of this Order shall be served upon the parties. 


(No. 16,415) 


J. L. Brancw Packine Co. v. AsHLEY Propuce. PACA Docket 
No. 2-3382. Decided March 31, 1975. 


F.o.b. transaction — Suitable shipping condition — breach of warranty of — 
Damages — Reparation for balance due 


Where respondent accepted the three lots of peppers in issue, it is liable to com- 
plainant for the contract price thereof, less damages suffered by respond- 
ent as a result of complainant’s breach of warranty as to the third lot, in the 
amount of $1,455.00. This amount deducted from the contract price of 
$2,642.55 leaves a balance due and owing complainant of $1,187.55 for 
which reparation is awarded. 


Complainant pro se. 
Crymes G. Pittman, Raleigh, Miss., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Ag- 
ricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with transactions 
involving quantities of cucumbers and peppers in interstate 
commerce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, who filed an 
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answer thereto, admitting liability to complainant for the contract 
price of the cucumbers, but denying liability for the peppers. 
Respondent submitted a cashier’s check for $526, drawn in 
complainant’s favor, for the agreed contract price of the 
cucumbers, at the time the answer was filed. The check was then 
transmitted to complainant, who accepted same in satisfaction of 
his claim for the two lots of cucumbers involved herein, leaving 
only the matters pertaining to the several lots of peppers in 
dispute. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, the parties waived oral hearing. 
Accordingly, the evidence is submiited under the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Under this pr6écedure, the verified 
pleadings of the parties are automatically a part of the evidence in 
the case, as is the Department’s report of investigation. 
Complainant also filed, as additional evidence, an opening 
statement. Respondent was given the opportunity to file an 
answering statement, but did not do so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, James Lewis Branch, doing 
business as J. L. Branch Packing Co., whose address is P.O. Box 
36, Bushnell, Florida. 


2. Respondent is an individual, J. W. Ashley, doing business 
as Ashley Produce, whose address is Route 1, Raleigh, 
Mississippi. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. On May 31, June 6, and June 14, 1973, in the course of 
interstate commerce, complainant sold to respondent a total of 
three lots of sweet peppers at prices totalling $2,642.55, f.o.b. 
shipping point in the State of Florida. Pursuant to such sales, and 
on the respective dates thereon, complainant shipped sweet 
peppers by truck from Bushnell, Florida, to respondent in 
Raleigh, Mississippi. Each of the shipments was accepted on 
arrival at Raleigh, Mississippi, by respondent. 


4. Of the three loads involved herein, only one was Federally 
inspected in Mississippi. This was the load shipped from Florida 
on June 14, consisting of 246 cartons of peppers, which arrived in 
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Mississippi on Saturday, June 16. Federal inspection, for 
condition only, was made of the peppers at 9 a.m. on Monday, 
June 18, at respondent’s cold storage facility in Jackson, 
Mississippi. At the time of the inspection, the product 
temperature was found to be 41 °, while the condition was listed as 
follows: 


Decay ranges from 78 % to 100 %, average 86 %, Bacterial Soft Rot, in all 
stages, mostly advanced, affecting mostly walls and/or calyxes, some 
affecting stems only. Remainder of pods smeared from decayed stock. 


5. The f.o.b. contract total for the peppers shipped to respond- 
ent by complainant on May 31, 1973, was $612.50. Respondent 
issued his check in this amount to complainant on August 17, 
1973, but the check was returned by the bank with a notation that 
respondent’s account lacked sufficient funds. 


6. An informal complaint was filed on December 18, 1973, 
which was within nine months after the causes of action herein 
accrued. 


CONCLUSIONS 


Respondent accepted the three lots of peppers involved herein, 


and thereby became liable to complainant for the total of the 
agreed purchase prices, less provable damages sustained by 
respondent as a result of any breach of warranty by complainant. 
B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228. The burden 
of proving both breach and damages, by a preponderance of the 
evidence, rests upon respondent. 


Respondent has alleged in his answer, in substance, that these 
three shipments of peppers were abnormally deteriorated on 
arrival at contract destination in Mississippi, in breach of the 
warranty of suitable shipping condition. As proof of these 
allegations, respondent points to the results of the Federal 
inspection made of the third load on June 18, and alleges that the 
condition of the peppers in the other two shipments, on arrival in 
Mississippi, was found to be similar to such third load. 


The warranty of suitable shipping condition to which we refer is 
included in the Department’s regulations and provides that in an 
f.o.b. shipment, such as we have here, the produce sold shall be 
loaded abroad the transportation vehicle in ‘‘suitable shipping 
condition.’’ “Suitable shipping condition” is defined as meaning 
that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and 
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condition, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties. (7 CFR 
46.43(i) and (j).) 


No issue has been raised concerning the handling of these 
peppers in transit. Accordingly, we conclude that the warranty is 
applicable to these three loads. 


Respondent has submitted no evidence to support his al- 
legations concerning the deterioration in the loads of May 31 and 
June 6, 1973. Accordingly, we conclude that respondent has failed 
to establish a breach of warranty as to these two loads and owes 
complainant the agreed f.o.b. prices therefor, or a total of 
$1,187.50. As to the third load, however, which was the lot 
shipped on June 14, we conclude that the inspection results 
obtained on June 18 establish that this lot of peppers was 
abnormally deteriorated on arrival in Mississippi, in breach of the 
warranty of suitable shipping condition. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of 
acceptance between the value of the goods accepted and the value 
they would have had if they had been as warranted. J. Kallish & 
Sons v. Jarosz Produce, Inc., 26 A.D. 1285; Uniform Commercial 
Code, § 2-174. 


It is obvious that this shipment, as accepted by respondent, 
was worthless and was without commercial value. In the absence 
of other evidence reflecting the value of a shipment meeting 
contract requirements, we may accept the f.o.b. price of the 
shipment, plus freight charges to destination. 


While we do know the f.o.b. price of the shipment ($1,455), we 
do not know the cost of the freight. Accordingly, we must limit 
the value of the shipment in this instance to the f.o.b. price of 
$1,455, which figure also represents respondent’s damages in the 
case. 


As we have already said, respondent accepted the three 
shipments of peppers and became liable to complainant for the 
total of the f.o.b. contract prices thereof, or $2,642.55, less his 
damages of $1,455.00, or a net of $1,187.55. Respondent's failure 
to pay this sum to complainant is a breach of section 2 of the Act, 
for which reparation should be awarded, with damages. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
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to complainant, as reparation, $1,187.55, with interest thereon at 
the rate of 8 % per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,416) 
CHARLEY HayAsHIpA Farms, Inc. v. S1 S1 Fruit Distrisurors, 


Inc. PACA Docket No. 2-3248. In order issued March 28, 
1975, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,417) 


Russet Dopp & Sons Farms v. NortH CENTRAL MARKETING SERV- 
ice. PACA Docket No. 2-3672. Reparation of $18,517.44 
with 8 percent interest from January 1, 1974, awarded com- 
plainant against respondent in order issued April 23, 1975, 
by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,418) 


Cavarco Bros. v. Epwin B. Sosiecu, Inc. PACA Docket No. 
2-3653. Reparation of $3,087.50 with 8 percent interest from 
February 1, 1974, awarded complainant against respondent 


in order issued April 1, 1975, by Donald A. Campbell, Judi- 
cial Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 813 


(No. 16,419) 


Monacuino Bros. v. Epwin B. Sosiecu, Inc. PACA Docket No. 
2-3656. Reparation of $13,803.00 with 8 percent interest 
from May 1, 1974, awarded complainant against respondent 
in order issued April 1, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,420) 


Patsy VIGNERI & Sons v. Epwin B. Sosiecu, Inc. PACA Docket 
No. 2-3655. Reparation of $30,000.00 with 8 percent interest 
from April 1, 1974, awarded complainant against respondent 
in order issued April 1, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,421) 


Cuartes T. ALLEN & Sons v. Epwin B. Sosiecu, Inc. PACA 
Docket No. 2-3654. Reparation of $13,892.75 with 8 percent 


interest from May 1, 1974, awarded complainant against re- 
spondent in order issued April 1, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,422) 


Haroip A. Rowc.uirre v. Epwin B. Sosiecn, Inc. PACA Docket 
No. 2-3657. Reparation of $50,316.25 with 8 percent interest 
from April 1, 1974, awarded complainant against respondent 
in order issued April 1, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,423) 


CuarRuiE Norero v. RicHArD ABRAHAM Warpy, d/b/a RIcHARD’s 
Propuce Co. PACA Docket No. 2-3665. Reparation of 
$6,691.00 with 8 percent interest from December 1, 1973, 
awarded complainant against respondent in order issued 
April 2, 1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,424) 


Ba.tpwin Bros. v. Epwin B. Sosiecu, Inc. PACA Docket No. 
2-3659. Reparation of $57,683.50 with 8 percent interest 
from April 1, 1974, awarded complainant against respond- 
ent in order issued April 2, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,425) 


Lee BENNINGTON v. KinG or Spups, Inc. PACA Docket No. 2- 
3662. Reparation of $36,297.40 with 8 percent interest from 
April 1, 1974, awarded complainant against respondent in 
order issued April 2, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,426) 


MENDELSON-ZELLER Co., INc. v. Coroco, Inc. PACA Docket No. 
2-3663. Reparation of $8,916.00 with 8 percent interest 


from August 1, 1974, awarded complainant against respond- 
ent in order issued April 2, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,427) 


Osuita, Inc. v. Maure Sott Company. PACA Docket No. 2-3664. 
Reparation of $5,876.31 with 8 percent interest from July 1, 
1974, awarded complainant against respondent in order 
issued April 2, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,428) 


Ritz Muckianp Farms v. Epwin B. Sosiscn, Inc. PACA Docket 
No. 2-3658. Reparation of $54,543.00 with 8 percent interest 
from April 1, 1974, awarded complainant against respond- 
ent in order issued April 2, 1974, by Donald A. Campbell, 
Judicial Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 815 


(No. 16,429) 


GurRpA Farms, Inc. v. GRANT Propuce Co., Inc. PACA Docket 
No. 2-3674. Reparation of $6,613.00 with 8 percent interest 
from December 1, 1974, awarded complainant against re- 
spondent in order issued April 10, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,430) 


Ricuarp E. Harvey, d/b/a GLENN Harvey & Son Propuce Co. 
v. Grant Propuce Co., Inc. PACA Docket No. 2-3669. 
Reparation of $1,970.00 with 8 percent interest from No- 
vember 1, 1974, awarded complainant against respondent in 
order issued April 10, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,431) 


Kart Hostetter v. GRANT Propuce Co., Inc. PACA Docket 


No. 2-3670. Reparation of $5,681.50 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued April 10, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,432) 


NasH-De Camp Company v. GRANT Propuce Co., Inc. PACA 
Docket No. 2-3668. Reparation of $951.60 with 8 percent 
interest from October 1, 1974, awarded complainant against 
respondent in order issued April 10, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,433) 


RALPH CHAPMAN SAMSEL, d/b/a RALPH SAMSEL ComMPANY v. GRANT 
Propuce Co., Inc. PACA Docket No. 2-3671. Reparation of 
$431.25 with 8 percent interest from November 1, 1974, 
awarded complainant against respondent in order issued 
April 10, 1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,434) 


LaMant1A-Cuttum-Co.uier & Co., Inc. v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3678. Reparation of $1,494.50 
with 8 percent interest from December 1, 1974, awarded 
complainant against respondent in order issued April 11, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,435) 


. Rota & Sons or Fioripa, Inc. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3677. Reparation of $7,037.00 with 8 
percent interest from January 1, 1975, awarded complainant 
against respondent in order issued April 11, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,436) 


Nep’s Moopy Creek Propuceev. Grant Propuce Co., Inc. PACA 
Docket No. 2-3675. Reparation of $8,823.77 with 8 percent 
interest from December 1, 1974, awarded complainant 
against respondent in order issued April 11, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,437) 


OranceE County Propuce Growers, Inc. v. GRANT Propuce Co., 
Inc. PACA Docket No. 2-3676. Reparation of $5,780.00 with 
8 percent interest from February 1, 1975, awarded complain- 
ant against respondent in order issued April 11, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,438) 


AmaToreE D1 Gioia v. ALBERT V. Jackson, d/b/a A. V. Jackson & 
Son. PACA Docket No. 2-3688. Reparation of $5,717.00 
with 8 percent interest from August 1, 1974, awarded com- 
plainant against respondent in order issued April 16, 1975, 
by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 817 


(No. 16,439) 


GruMARRA VINEYARDS CORPORATION v. NATIONAL PropuceE Co. oF 
Miami, Inc. PACA Docket No. 2-3685. Reparation of 
$13,115.00 with 8 percent interest from September 1, 1974, 
awarded complainant against respondent in order issued 
April 16, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,440) 


Harvey R. JoHNson v. BENNY Patomo, d/b/a Benny PAtomo Pro- 
puceE. PACA Docket No. 2-3690. Reparation of $650.80 
with 8 percent interest from December 1, 1973, awarded 
complainant against respondent in order issued April 16, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,441) 


KansoTa Farms v. Dennis, Inc. PACA Docket No. 2-3689. Re- 
paration of $2,820.00 with 8 percent interest from November 


1, 1974, awarded complainant against respondent in order 
issued April 16, 1975, by Donald A. Campbell, Judicial 


Officer. 


(No. 16,442) 


Dixon Tom-A-Tore Cos., Inc. v. Custom Pacxinc, Ltp. PACA 
Docket No. 2-3692. Reparation of $417.50 with 8 percent in- 
terest from October 1, 1974, awarded complainant against 
respondent in order issued April 17, 1975, by Donald A. 


Campbell, Judicial Officer. 


(No. 16,443) 


IntTER Harvest, Inc. v. Rupy’s Propuce Co. PACA Docket No. 
2-3694. Reparation of $495.00 with 8 percent interest from 
August 1, 1974, awarded complainant against respondent 
in order issued Apri! 17, 1975, by Donald A. Campbell, 


Judicial Officer. 
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(No. 16,444) 


R. T. Enctunp Company v. IFSCO, Inc. PACA Docket No. 
2-3691. Reparation of $3,406.85 with 8 percent interest 
from June 1, 1974, awarded complainant against respondent 
in order issued April 17, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,445) 


S. & H. Packine Co. v. Suppers Service Co., Inc. PACA Docket 
No. 2-3693. Reparation of $3,815.60 with 8 percent interest 
from March 1, 1974, awarded complainant against respond- 
ent in order issued April 17, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,446) 


GoLMAN-HaypEN Co., Inc. v. Diamonp C. Inc. PACA Docket 
No. 2-3700. Reparation of $6,368.88 with 8 percent interest 


from November 1, 1974, awarded complainant against re- 
spondent in order issued April 23, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,447) 


JAMES Burns & Sons Farms, Inc. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3702. Reparation of $1,620.00 with 8 
percent interest from December 1, 1974, awarded com- 
plainant against respondent in order issued April 23, 1975, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,448) 


Mine Propuce, Inc. v. Diamonp C. Inc. PACA Docket No. 
2-3701. Reparation of $6,727.50 with 8 percent interest from 
November 1, 1974, awarded complainant against respond- 
ent in order issued April 23, 1975, by Donald A. Campbell, 
Judicial Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 819 


(No. 16,449) 


Cuar.es Forsone v. Epwin B. Sosiecu, Inc. PACA Docket No. 
2-3698. Reparation of $25,404.50 with 8 percent interest 
from April 1, 1974, awarded complainant against respond- 
ent in order issued April 25, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,450) 


Haat Bros. v. Epwin B. Sosisecu, Inc. PACA Docket No. 2- 
3697. Reparation of $39,260.25 with 8 percent interest from 
April 1, 1974, awarded complainant against respondent in 
order issued April 25, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,451) 


WituiaM Karas & Sons v. Epwin B. Sostsecnu, Inc. PACA Docket 
No. 2-3699. Reparation of $57,541.90 with 8 percent interest 


from April 1, 1975, awarded complainant against respond- 
ent in order issued April 25, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,452) 


WELLS AND WapE Fruit Co. v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3666. Reparation of $17,972.55 with 8 percent 
interest from December 1, 1974, awarded complainant 
against respondent in order issued March 28, 1975, by 
Donald A. Campbell, Judicial Officer. 
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